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in this Docket. This FCC decision also appears in the 
original Court Appendix at pages 1-44. 
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Electric Corp., 325 F.2d 822, 828-829 (2d 
Cir. 1963) (Friendly, J., dissenting), cert. 
denied, 376 U.S. 944, 84 S.CL 800, 11 
L.Ed_2d 767 (1964). The rulings do require 
that separate nursing homes and individuals 
must establish for themselves irreparable 
harm to qualify for preliminary injunctive 
relief. This is not to say that two or more 
claimants may not form an appropriate sub- 
class pursuant to Fed. R.Civ.P. 23(c)(4).. 


Congress provided for interlocutory ap- 
peals from the orders 
§ 1292(a)(1) “to permit litigants to effectu- 
ally challenge interlocutory orders of seri- 
ous, perhaps irreparable, consequence.” 
Baltimore Contractors, Inc. v. Bodinger, su- 
pra, 343 U.S. at 181, 75° Sh at 252 Fed. R. 
Civ.P. 23(c)(4) permits the maintenance of a 
class action with respect to particular isswes 
when “appropriate.” The district court’s 
order only established that class action sta- 
tus as to the preliminary injunction motion 
Was not appropriate although maintenance 
of both suits as class actions with respect to 


the remaining issues might be entirely 


proper. Although the denial of class based 
preliminary injunctive relief delays the 
grant of such relief as a result of the neces- 
sary individual hearings, it does not, how- 
ever, produce the type of irreparable conse- 
quences that were meant to be encompassed 
within the interlocutory orders appealable 
under § 1292(a)(1). 


Sal 
ay 


urthermore, the district court’s rulings 
were founded upon the factors established 
by Fed.R.Civ.P. 23 for the determination of 
the appropriateness of class hased relief, 
As such, the orders only prescribe the na- 
ture and course that the hearings on plain- 
tiffs’ motions for preliminary injunctions 
will take in the district court and are not 
appealable under § 1292(a)(1). See, Switz- 
erland Cheese Association, Inc v. E. 
Horne’s Market, Inc. 385 U.S. 23, 25, 87 
S.Ct. 193, 17 L.Ed2d 23 (1966); Williams v. 
Mumrord, 167 U.S.App.D.C 125, 511 F.2d 
268, 370 (1975), cert. denied, 423 U.S. 828, 96 
S.C 47, 46 L.Ed 2d 46 (1975). 


Appeals dismissed. 


Specified in. 


RCA GLOBAL COMMUNICATIONS, 
INC,, Petitioner, 


v. 


FEDERAL COMMUNICATIONS COSf- 
MISSION and United States of 
America, Respondents, 


and 


ITT World Communications Inc, TRT Tele- 
communications Corporation and West- 
ern Union Interriational, Inc., Interve- 
nors. 


No. 522, Docket 76~1054. 


United States Court of Appeals, 
Second Circuit. 


Argued Dec. 3, 1976. 
Decided July 27, 1977. 


Proceeding was instituted on petition 
to review a report and order and notice of 
proposed rule making by the Federal Com- 
munications Commission. The Court of Ap- 
peals, Moore, Circuit Judge, held that: (1) 
“full hearing” requirement of Communica- 
tions Act was satisfied by a “notice and 
comment” procedure stretching over three 
years, aided by a lengthy statisticai study, 
and with many written submissions by each 
of the immediately interested parties, but 
(2) issue whether interim formula which 
distributed unrouted telegraph traffic 
among international record carriers in the 


_ Same proportions as each carrier handled 


routed traffic was “in the public interest” 
could not, considering unresolved questions 
with respect to possible operational, eco- 
nomic and legal implications, be determined 
on review without a remand of case to 
Federal Communications Commission ‘or an 
explanation of methods by which, and pur-~ 
poses for which, it chose to act, as weil as 
an assessment of consequences of order in 
view of character and future development 
of industry. 
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Order vacated and case remanded. 


Feinberg, Circuit Judge, concurred and 
filed opinion. 


1. Administrative Law and Procedure 
@=472 

In absence of a specific statutory di- 
rective as to requisite form of a hearing in 
an administrative proceeding, emphasis 
should be placed on requirements of partic- 
ular case, not on formalistic interpretations 
of statutory words, and not on equally for- 
malistic and often circular distinction be- 


tween adjudication and rule making. 


2. Telecommunications #73 

Type of hearing required by provision 
of Communications Act that the Federal 
Communications Commission shall after a 
“full hearing” prescribe the distribution of 
such telegraphic traffic as will be just, rea- 
sonable, equitable, and in the public interest 
depends on the facts of the particular case 
and not on a formalistic interpretation of 
the statutory words or on an equally for- 
malistic and often circular distinction be- 
tween adjudication and rule making. Com- 
munications Act of 1934, § 222(e}3), 47 
U.S.C.A. § 222{e)(3). 


See publication Words and Phrases 
for other judicial constructions and 
definitions. 
3. Telecommunications <=73 

In a proceeding before Federal Com- 
munications Commission to change prospec- 
tively a formula for distribution of tele- 
graph traffic, a change which will affect 
many parties, and which is based on compli- 
cated economic considerations, particularly 
susceptible to documentary proof, “full 
hearing” required by Communications Act 
is satisfied by a “notice and comment” pro- 
cedure stretching over three years, aided by 
a lengthy statistical study, and with many 
written submissions by each of the immedi- 
ately interested parties. Communications 
Act of 1934, § 222(e)(3), 47 U.S.C.A. 
§ 222(e}(2). 


4. Telecommunications 73 
Form of hearing into reasonableness of 
formula for insuring a fair distribution of 


£¢ 336 


unrouted international telegraph traffic did 
not exempt Federal Communications Com- 
mission from burden of making findings 
that interim formula proposed by it was 
just, reasonable, equitable, and “in the pub- 
lic interest.” Communications Act of 1934, 
§ 222(e)(8), 47 U.S.C_A. § 222(e)(3). 


5. Telecommunications i4 
Responsibility of a court reviewing an 
order of the Federal Communications Com- 
mission is not to supplant the Commission’s 
balance of interests with one more nearly to 
its liking, but instead to assure itself that 
the Commission has given reasoned consid- 
eration te each of the pertinent factors. 


6. Telecommunications 11 

Judicial review of an order of the Fed- 
eral Communications Commission will func- 
tion accurately and efficaciously only if the 
Commission indicates fully and carefully 
the methods by which, andthe purposes for 
which, it has chosen to act, as well as its 
assessment of the consequences of its orders 
for the character and future development 
of the industry. : 


7. Telecommunications ¢=73 


Fact that order of Federal Communica- 
tions Commission in respect to reasonable- 
ness of formula for insuring 2 fair distribu- 
tion of unrouted international telegraph 
traffic was an “interim” one did not put it 
in category of an experimental one so that 
its effect on the public and whether it was 
“in the public interest” could be judged in 
the light of the facts resulting therefrom. 
Communications Act of 1934, § 222(e)(3), 47 
U.S.C.A. § 222(eX3). 


8. Telecommunications 73 

Issue whether interim formula which 
distributed unrouted telegraph traffic 
among international record carriers in the 
game proportions as each carrier handled 
routed traffic was “In the public interest” 
could not, considering unresolved questions 
with respect to possible “operational, eco- 
nomic and legal implications, be determined 
on review without a remand of case to 
Federal Communications Commission for an 
explanation of methods by which, and pur- 
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poses for which, it chose to act, as weil as 
an assessment of consequences of order in 
view of character and future development 
of industry. Communications Act of 1934, 
§ 222(e)(3), 47 U.S.C.A. § 222(e)(8). 


H. Richard Schumacher, New York City 
(Cahill, Gordon & Reindel, Miles M. Tepper, 
Robert T. Quinn, Jerome Sheinman, New 
York City, of counsel, Francis J. DeRosa, 
Charles M. Lehrhaupt of RCA Global Com- 
munications, Inc., New York City, of coun- 
sel), for petitioner. 


Jack David Smith, Washington, D. C. (F. 
C. C., Werner K. Hartenberger, Gen. Coun- 
sel, Daniel M. Armstrong, Association Gen. 
Counsel, and U. S. Dept. of Justice, Wash- 
ington, D. C., Donald I. Baker, Asst. Atty. 
Gen., Carl D. Lawson, Atty., James F. Pon- 
soldt, Atty., Washington, D. C., of counsel), 
for respondent. 


Charles P. Sifton, New York City (Le- 
Boeuf, Lamb, Leiby & MacRae, John S. 
Kinzey, Richard C. Cole, ITT World Com- 
munications Inc., New York City, Howard 
A. White, John A. Ligon, New York City, of 
counsel), for intervenor, ITT World Com- 
munications Inc. 


E. Edward Bruce, Washington, D. C. 
(Covington & Burling, Mark D. Nozette, 
Washington, D. C., of counsel), for interve- 
nor TRT Telecommunications Corp. 


Alan Kolod, New York City (Stroock & 
Stroock & Lavan, Alvin K. Hellerstein, 
Henry J. Silberberg, New York City, of 
counsel, Western Union International, Inc., 
Robert E. Conn, Roger P. Newell, Wash- 
ington, D. C., of counsel), for intervenor 
Western Union International Inc. 


Before MOORE, FEINBERG and GUR- 
FEIN, Circuit Judges. 


MOORE, Circuit Judge: 


Petitioner, RCA Global Communications, 
Inc. (“RCA”) by its petition seeks to review 
and set aside, in part, a “Report and Order 
and Notice of Proposed Rulemaking” issued 
on January 7, 1976 by the Federal Commu- 
nications Commission (the “Commission” or 


“FCC”) which, in substance, purported to 
strike-down « formula (sometimes referred 
to as the “international formula”) which 
had been created in, and utilized since, 1943 
when such a formula was deemed necessary 
to insure a fair distribution of unrouted 
international telegraph traffic and thus 
avoid possible monopoly power in the West- 
ern Union Telegraph Company (“WU”) as a 
result of its merger with Postal Telegraph 
Cable Company (“Postal”). To make this 
merger possible, Congress added Section 
222 to the Communications Act (“the Act”), 
47 U.S.C. § 151 et seq. 


Supplemental to the Order of January 7, 
1976 is a Memorandum Opinion and Order 
issued on September 27, 1976 and based 
upon petitions (1) by RCA for a stay pend- 
ing review of the January 7, 1976 Order by 
this court; (2) by Western Union Interna- 
tional, Inc. (“WUI"); (3) by WU for an 
extension of time; and (4) by WU for clari- 
fication. - 


. Two paragraphs of Section 222 are perti- 

nent to the issues before us. Paragraph 

(e)(1) provides that Western Union 
. distribute among the interna- 
tional telegraph carriers, telegraph traf- 
fic by wire or radio destined to points 
without the continental United States, 
and divide the charges for such traffic. in 
accordance with such just, reasonable, 
and equitable formula in the public inter- 
est as the interested carriers shall agree 
upon and the Commission shall approve 


” 


Pursuant to this directive the internation- 
al formula was evolved. Any modification 
of this formula was to be as provided in 
paragraph (e\(3): 

“(3) Whenever, upon a complaint or 
upon its own initiative, and after a full 
hearing, the Commission finds that any 
such distribution of telegraph traffic 
among telegraph carriers, or any such 
division of charges for such traffic, which 
is being made or which is proposed to be 
made, Is or will be unjust, unreasonable, 
or inequitable, or not in the public inter- 
est, the Coir nission shall by order pre- 
scribe the distribution of such telegraphic 
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traffic, or the division of charges there- 
for, which will be just, reasonable, equita- 
ble, and in the public interest, and will be, 
so far as is consistent with the public 
interest, in accordance with the existing 
contractual rights of the carriers.” (Em- 
phasis added). 


Congress thus specified a distribution for- 
mula with Commission approval as a pre- 
merger condition. Its purpose was to “pre- 
vent WU from favoring itself” in the rout- 
ing of messages. The parties were to agree 
upon a formula, if possible. After an 
agreement had been reached it was sub- 
mitted to the Commission for review. 
Upon review, the Commission modified the 
formula in certain respects. For this rea- 
son the Commission regarded the formula 
as “prescribed” by it rather than merely 
“approved”. Joint Appendix (“JA”) 4, nb. 
This formula without major changes or 
modifications had remained in effect for 
some thirty-three years. The object of the 
formula was, “by freezing the carriers’ pre- 
merger positions” and by setting up quotas, 
to create an equitable situation among the 
international record carriers (*IRGs”), 


namely, those companies carrying messages 
overseas in contrast to WU’s domestic ser- 


vice. 


WU is the only domestic carrier which 
receives messages from the public. The 
messages fall into two categories: (1) 
“routed” wherein the customer specifies a 
particular IRC. which he wishes to transmit 
his message overseas; and (2) “unrouted” 
wherein the particular IRC is not designat- 
ed. 


Congress, as part of the merger legisla- 
tion, specifically provided with respect to 
“distribution of telegraph traffic among tel- 
egraph carriers or any division of charges 
therefor” that if, after a full hearing, the 
Commission finds that either of them 

a is or will be unjust, unreason- 

able, or inequitable, or not in the public 

interest, the Commission shall by order 
prescribe the distribution of such tele- 
graphic traffic, or the division of charges 
therefor, which will be just, reasonable, 


CC2G8 


equitable and in the public interest 
.” 47 USC. § 222(e)(3). 
Initiation of an: such proceeding was to be 
“upon a complaint or upon its [the Coramis- 
sion’s] own initictive.” 

This proceeding’s ancient history is irrele- 
vant except for the brief comment that by 
a complaint dated November 25, 1964 ITT 
World Communications, Ine. (“ITT”) (also 
an IRC) sought a revision of the formula. 
Thereafter and through 1965 various IRCs 
submitted statements and comments there- 
to, including parties {intervenors) to this 
appeal, WUI (a company formed to handle 
overseas messages because of the require- 
ment that WU divest itself of its cable 
operations) and TRT Telecommunications 
‘orporation (“TRT”). 


For all practical purposes, the proceeding 
remained dormant unti] November 1973 
when the Commission issued an order! in- 
stituting an investigation to determine 
whether the distribution of telegraph traf- 
fic handled by WU was within the statutory 
language of unjust, unreasonable, etc., and 
if so, what the Commission should do about 
it. In addition to ITT, RCA, WUI, TRT 
and WU, The French Telegraph Cable Co., 
Canadian National Railway Co., Canadian 
Pacific, Ltd., and United States-Liberia Ra- 
dio Corporation were made parties respon- 
dent. A timetable was set up for the filing 
of statements of fact, memoranda of law, 
responses and replies. 


This the respondents, RCA, ITT, WUI 
and TRT, did in great volume. (JA 169— 
672). There were statements of position, 
replies to each others, comments, supple- 
mental comments and further replies there- 
to. Throughout RCA demanded an oral 
hearing to develop facts, albeit on many 
occasions RCA presented by memoranda 
and/or affidavits its views. The record be- 
fore us discloses at least thirty-three sepa- 


- rate statements arguing the parties’ respec- 


tive causes. Out of this impressive array of 
fact and argument came a final decision by 
the Commission released on January 7, 1976 
supplemented by a decision released on Sep- 
tember 27, 1976. 


us 1. 43 F.C.C.2d 1174 (1973). 
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For present appellate review purposes 
this mass of material can be distilled down 
to the two points which RCA urges as enti- 
tling it to have the Commission’s order of 
January 7, 1976 vacated and set aside and 
the case remanded to the Commission for 
appropriate further proceedings, namely, 
that “The Commission’s ‘Notice-and-Com- 
ment’ Procedure Did Not Afford RCA 
[Globcom] the ‘Full Hearing’ to Which Sec- 
tion 222(e)(3) Entitled It”, and “The Com- 
mission’s Prescription of a New Interim 
Formula Is Not Supported by Adequate 
Findings”. As a corollary, RCA claims that 
such findings as are purported to have been 
made are arbitrary, capricious and unsup- 
ported by substantial evidence 

A “full hearing” with its ultimate pur- 

pose of developing the facts dispositive of 
the issues before the adjudicating agency 
does not necessarily require that such facts 
be adduced by question and answer interro- 
gation of witnesses giving oral testimony. 
Such procedure (in many situations possibly 
old-fashioned) often resulted in thousands 
of pages of transcript which when analyzed 
could have been condensed into a compara- 
tively brief narrative. The fairness of the 
“hearing” depends not only upon the oppor- 
tunity to answer the facts so adduced, but 
also to present the adversary’s own factual 
version. The many statements and coun- 
ter-statements, previously referred to, evi- 
dence the extent of the opportunities af- 
forded the parties to present their factual 
and legal views. Only a few somewhat 
more specific comments are required. 


I. 


RCA asserts that it was deprived of the 
“full hearing” to which it was entitled by 
§ 222(e}(3) of the Act, 47 U.S.C. § 222(e)(3). 
It insists that a “full hearing” must consist 
of a “trial-type” proceeding, with an oral 
presentation of evidence. With this inter- 
pretation of the requirements of § 222(e)(3), 
we disagree and hold that RCA received the 
“full hearing” to which it was entitled. 

Congress’ precise intent in requiring a 
“full hearing” in § 222(e)(3) of the Act 


2. The Court noted that a per se rule was partic- 
ularly inappropriate in the case of the FCC: 


cannot be determined. The statute itself 
does not contuin any further description of 
the procedures required, and there is no 
adequate legislative history to aid in clari- 
fying the meaning of the words. The Act 
was enacted prior to the Administrative 
Procedure Act and thus the intended mean- 
ing of the terms in the prior statute cannot 
be determined by reference to the later 
Statute, with its detailed descriptions of 
various levels of “hearings”. 


atiern of inierpre- 
tation, because such a: prior practice would 
in any case not be dispositive. In interpret- 
ing the phrase “opportunity for a hearing” 
in § 201 of the Act, the Third Circuit stat- 
ed: 


“While we recognize that the Commission 
has previously extolled the utilization of 
adjudicative hearings in § 201 proceed- 
ings, we do not believe that this ‘prior 
practice’ is as significant as is claimed by 
AT&T. . . . In the absence of a 
Statutory mandate, we see no reason to 
bind the Commission to this procedural 
policy. As technology develops and the 
field of communications changes, proce- 
dural, as well as substantive, policy must 
be flexible. The meré fact that an agen- 
cy has once regarded evidentiary hear- 
ings as appropriate does not bar it from 
adopting another policy when changing 
or new circumstances require a different 
approach.” 


Sia See 


Beil Telephone Company of Pennsylvania v. 
FCC, 503 F.2d 1250, 1264-65 (3rd Cir. 1974), 
cert. denied, 422 U.S. 1026, 95 S.Ct. 2620, 45 
L.Ed.2d 684 (1975) (footnote omitted). 


The court in Bell Telephone went on to 
hold that in the absence of a clear statutory 
directive, it would not create a per se rule 
that an evidentiary hearing was required in 
§ 201 proceedings. The facts of each case 
would determine the type of hearing re- 
quired. The spread of this flexible ap- 


“{P]rocedural flexibility can aid the FCC in 
making the substantive determinations that it 
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proach to the interpretation of the term 
“hearing” in regulatory statutes is an out- 
growth, to a large extent, of the Supreme 
Court decision in United States v. Florida 
East Coast Ry. Co., 410 U.S. 224, 93 S.Ct. 
810, 35 L.Ed.2d 228 (1973). The narrow 
holding of that case was that the words 
“after hearing” in the Interstate Commerce 
Act § 1(14){a) do not require trial-type pro- 
ceedings. Judge Friendly of this Court has 
described the import of the Florida East 
Coast decision as follows: 
“The opinion seems to say that ‘hearing’ 
provisions in regulatory statutes, which 
had long been regarded as requiring trial- 
type hearings, have been modified by the 
Administrative Procedure Act so thai 
nothing more than notice and written 
comment is required if the action falls 
within the APA’s expansive definition of 
rulemaking, and implicitly, of course, that 
this comports with due process. The def- 
inition of rulemaking is exceedingly 
broad, about the only limitation being 
that a rule can have only future effect.” 


H. Friendly, “Some Kind of Hearing”, 123 
U.Pa.L.Rev. 1267, 1307 (1975) (footnotes 
omitted). 


{1,2] The emphasis, today, in the ab- 
sence of a specific statutory directive as to 
the requisite form of hearing, is on the 
requirements of the particular case, not on 
formalistic interpretations of statutory 
words, and not on the equally formalistic 
and often circular distinction between adju- 
dication and rulemaking. With this in 
mind, we turn to the facts of the case 
before us to determine whether the hearing 
to which the parties were entitled was any 
different than the one they received. 


The Commission had set out in detail the 
issues to be studied and ordered the parties 
to file statements of fact and memoranda 
of law.2 The International Formula Com- 
mittee (“IFC”) and the International Quota 
Bureau (“IQB”) were made parties for the 


is required to make under the Communica- 
tions Act. To lock the FCC into one type of 
proceeding—be it evidentiary or otherwise— 
could jeopardize the ability of the Commis- 


purpose of furnishing information in their 
possession required by the Commission. 
The Commissicn stated further that after 
reviewing the written submissions, it would 
consider the necessity or desirability of an 
oral hearing, upon its own or any party’s 
motion. 


Prior to the submission of the statements 
and memoranda, RCA sent the Commission 
a letter, dated March 11, 1974, informing 
the Commission of the inadequacy of the 
IQB’s data. RCA asserted: 


“It is now evident that there are no 
‘facts’ on which a decision could be based 
and accordingly either the parties to the 
proceeding must determine and agree to 
the facts on an informal basis outside of 
the hearing process or, absent the agree- 
ment of the parties, an oral evidentiary 
hearing must be held.” 


In order to facilitate an informal determi- 
nation of the facts, RCA informed tl:e Com- 
mission that the parties had agreed to share 
the costs of a statistical study to be con- 
ducted by WU. Accordingly, on May 30, 
1974, the Commission ordered that this 
study be conducted. 


The Western Union Study was published 
on June 12, 1975, and on June 16, the IQB 
issued a summary of the study. After con- 
sideration of the study, the parties sub- 
mitted supplemental comments on August 
1, 1975. On August 28, the parties sub- 
mitted their fifth-and final round of respon- 
sive comments. 


In each of five submissions, RCA devoted 
one sentence to asserting its right to an oral 
hearing. It did not give any specific rea- 
sons for the necessity of an oral hearing, 
any necessity for cross-examination, any 
importance of witness credibility, or any 
evidence that could only be presented oral- 
ly. In fact, in its August 1, 1975 submis- 
sion, it stated that “using the Western Un- 
ion derived data, [it was able] to compile an 


sion to determine the ‘public interest’ in a 
given case.” 
503 F.2d at 1265. 
3. See also 47 F.C.C.2d 225 (1974). 
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accurate summary of the effects of the ITT 
and TRT proposal on RCA Globcom.” (JA 
510) (emphasis added). 


[3] Accordingly, we hold that in a pro- 
ceeding to change prospectively a formula 
for the distribution of telegraph traffic, a 
change which will affect many parties, and 
which is based on complicated economic 
considerations, particularly susceptible to 
documentary proof, the requirement of a 
“full hearing” is satisfied by a “notice and 
comment” procedure stretching over three 
years, aided by a lengthy statistical study, 
and with many written submissions by each 
of the immediately interested parties. 


IL. 


[4] However, the form of the hearing 
does not exempt the Commission from the 
burden of making findings that its interira 
formula will be just, reasonable, equitable, 
and in the public interest”. (Emphasis 
added). “Interim” is defined as “tempo- 
rary” or “provisional”.* Obviously a y- 
thing on an interim basis looks to some- 
thing more permanent. That “something” 
is readily discernible from the Commission’s 
order reflecting its belief that anyone who 
desires to send a transoceanie telegram 
must specify at the time of delivering the 
message to be transmitted, the particular 
carrier (the IRC) by which he or she desires 
the message sent. This objective is gleaned 
from such statements as the Commission 
expects “the parties during this [the inter- 
im] period to work out mutually-agreeable 
procedures for implementation of the all- 
routed distribution systems so that we can 
avoid later controversy on this point.” (JA 
27). The Commission concedes that it can- 
not move immediately to require customer 
routing (JA 3) but it agrees “in principle 
that we should proceed in this new di- 
rection”. (JA 27) The “interim” period, so 
states the Commission, is to be used so 
“that the IRCs will use this period to ex- 
pand their solicitation efforts, so that the 
customer routing system will work smooth- 
ly and efficiently”. (JA 28). 


4. Webster's New World Dictionary of the 
American Language, College Edition (1968). 


RCA GLOBAL COMMUNICATIONS, INC. v. F.C. 6.6°944 g87 
Cite as 559 F.24 881 (1977) : 


The Commission’s determination to abol- 
ish the customer's right to merely and in 
his message fur transmission is clear from 
its statements that “[iJn place of the 
present formula, we will place distribution 
of traffic on the choice of the customer”, i. 
e., “routed” messages, and that in the inter- 
im it prescribes “a new formula which dis- 
tributes unrouted traffic among the IRCs in 
the same proportions as each carrier han- 
dies routed traffic”. (JA 3). 


The record discloses that in 1974° some 
three million messages were “unrouted” 
and that of the 3.9 million messages han- 
dled by WU, 76.5% were unrouted and 
23.5% routed. Thus, as the Commission rec- 
ognizes, “unrouted traffic continues to rep- 
resent a substantial portion of outbound 
traffic and the equitable division is a mat- 
ter of consequence to the IRCs”. (JA 11). 


Under the heading “II. Findings: The 
Present “ormula”, the Commission has set 
forth figures which show a substantial dis- 
parity in unrouted messages handled by 
ITT, TRT, WUI and RCA. This disparity 
arises in the Commission’s opinion because 
the original formula “sought to keep mar- 
ket shares static” in order to achieve a 
balance between carriers. But for this dis- 
parity the Commission states that “{it] can- 
not ignore the possibility that quality of 
service could have been improved absent 
the inequities of the formula” (JA 17) and 
upon this assumption the Commission con- 
cludes that these distortions “are injurious 
to the public interest and should be elimina- 
ted”. (JA 17). 


The Commission concedes that “the par- 
ties were not [on] notice that [it] would 
consider a requirement for specific rout- 
ings”; that the parties hereto have not 
“addressed the legal or economic issues 
raised thereby”; and that it is “unable at 
this point to determine the extent of the 
economic burden which would result from a 
requirement for specified routings”. 
Nevertheless “{it] agree{s] in principle that 


5. 1974 was the year of the WU study. 
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[it] should proceed in this direction [namely, 
‘customers be required to specify the rout- 
mgs). (A 27), 

The Commission recognized that the 1974 
study “indicates that a large number of 
customers either do not care to route their 
messages or that they are not familiar with 
the different IRCs, since three-fourths of 
WU transfers are unrouted”. (JA 27). It 
admits that “until IRC advertising can be- 
come effective, WU employees will be re- 
quired to provide users with this informa- 
tion”, which “may place a substantial bur- 
den on WU”. (JA 27). 


The Commission states that “{njone of 
the parties considered the increase in WU’s 
costs which would follow from this expand- 
ed role, or the effect of that increase on the 
users of both domestic and international 
service”. (JA 27). The Commission admits 
that “instructions and operational arrange- 
ments are needed to guide WU 
in presenting the public a mandatory choice 
among IRCs” but that “[t]he information 
now before us [the Commission], however, 
is insufficient to prescribe those instruc- 
tions or operating arrangements.” (JA 28). 


In repealing the original formula directed 
by Congress to be achieved by agreement 
among the carriers and approved by the 
Commission, the Commission “concluded 
that the public interest will be 
best served by relying primarily on consum- 
er choice [i. e., routing] for the distribution 
of traffic among the several international 
record carriers”, but that “(djue to certain 
unresolved questions concerning possible 
operational, economic and legal implica- 
tions, [it] will not prescribe that all interna- 
tional telegraph traffic must be specifically 
routed by the customer”. The Commission 
States that it expects “a more aggressive 
marketing effort and a consequential reduc- 
tion in unrouted traffic”. Finally, despite 
protestations that its interim formula is de- 
signed to serve the public interest, the Com- 
mission solicits “prompt comments concern- 
ing the operational, economic, and legal im- 
plications of an all-routed distribution in 
order [to] reach an early decision concern- 
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ing whether the public interest would be 
served even better through this means”. 
(JA 35). 

Under the interim formula, unrouted 
messages are to be distributed so that cach 
IRC will receive a volume of such messages 
which will equal its quota as defined in the 
formula. The parties were directed to file 
comments on or before March 26, 1976 with 
replies by April 28, 1976. The parties, RCA, 
ITT, TRT and WU were almost unanimous & 
in their comments that an all-routed plan 
would greatly increase costs, delay efficient 
service and result in confusion to the mem- 
bers of the public who desired to send t:Je- 
grams. Particularly stressed is the thought 
that aiy such scheme would be highly ad- 
verse to the public interest. The views of 
WU are entitled to particular consideration 
because it is the originating source of all 
foreign-bound telegrams in the 50 states. 
It alone has the initial contact with the 
customer, namely, the telegram sender. If 
the all-routed plan contemplated by the 
Commission is required, the Statute requires 
investigation as to whether it would be “in 
the public interest”. Using the figures of 3 
million unrouted messages a year and the 
assumption based upon comments of the 
parties that these messages are largely of a 
social nature and are not sent by any indi- 
vidual more than once or twice a year, well 
over one million customers would be in- 
volved. These messages would all have to 
be delivered to WU either across the coun- 
ter by hand or by telephone. If the Com- 
mission’s plan were to go into effect, the 
WU operator would have to inquire by 
what IRC the customer wished the message 
to be sent. Undoubtedly the customer 
would not have any idea what these initials 
stood for so that the Operator would have to 
advise him that they referred to the carrier 
which transmitted the message abroad. 
The customer would, in all likelihood, say 
that he did not care so long as the message 
was delivered promptly. The operator 
would then have to inform the customer 
that he could not take the message tinless 
the customer specified an IRC. This would 


6. WUI, hoping to capitalize on its name similarity to WU, took a different position. 


RCA GLOBAL COMMUNICATIONS, INC. v. F. C. C. 
Cite as 559 F.2d 881 (1977) 


require inform’ng the customer as to the 
various IRCs and supplying him with mate- 
rial describing the merits of each. Were 
the customer to seek the operator’s recom- 
mendations, this would put into the hands 
of WU the power to select and specify. 
The problems (even the absurdities) attend- 
ant to this situation have been well describ- 
ed in WUI’s comments of May 10, 1976, 
wherein it said: 
“To ensure that the public makes an in- 
formed choice, WUI suggests that each 
member of the public submitting a mes- 
sage that has not been pre-routed be giv- 
en a brief pamphlet containing descrip- 
tions of the available carriers. This 
pamphlet could contain six sections, one 
containing a brief description of the 
WUTeICo/IRC relationship and the re- 
quiremeat of routing, and one section for 
each of the five interested carriers, with 
a description or advertisement written by 
the carrier concerned.” (JA 905). 


By such a method WUI states that the 
customer could “easily and simply be in- 
formed”. This simple method would re- 
quire the customer, anxious to have his 
message immediately transmitted, to read a 
short history of the WU-IRC relationship, 
assuming that it could be condensed into a 
few pages, then read the advertising litera- 
ture written by each of the other IRCs and 
after serious cogitation consider which of 
the IRCs seemed to be the best. Assuming 
that this could be done in a convenient 
reading area within an hour, query, would 
the customer be any better informed? The 
average customer would be entitled to say 
in a petulant and indignant way that he 
came to send a telegram and not to be 
forced to absorb a history of the trans- 
oceanic telegraph industry. Nor would he 
«re whether his message went through the 
ai by cable under the sea, or bounced off a 
satellite in outer space. 


The Commission has also suggested that 
the IRCs could inform the public by an 
intensive advertising campaign of their re- 
‘spective merits. Assuming that it were 
possible to reach every village and hamlet 
of the nation by radio, television, newspa- 


per advertising or otherwise, any such pro- 
gram would be quite costly. WU has tciven 
a figure of approximately twa million dol- 
lars. This would add materially to the cost 
of the messages and be a burden instead of 
a benefit to the public. Furthermore, in 
their comments, the IRCs have indicated 
that such an effort would not be worth- 
while economically and that they would be 
unwilling to spend substantial sums in an 
attempt to induce potential customers to 
use their own companies. This phase of an. 
all-routed program has not as yet been con- 
sidered by the Commission or made the 
subject of any findings of fact. 


Assuming, as we do, that the notice-and- 
comment procedure is acceptabie, there 
seems to be in the record no comment from 
the public or anyone who might speak in its 
behalf on the vital element in the statute, 7. 
e., “public interest”. Nor is there any fac- 
tual showing that the service being ren- 
dered is not of the highest quality or that it 
could be improved by an all-routed scheme. 
To the contrary, high quality of service is 
conceded and there is no showing that the 
carriers have not availed themselves of the 
most modern technological devices. 


The Commission has professed to be act- 
ing “to regulate [the carriers] in the public 
interest” and states that the public is inter- 
ested “in a rapid, efficient communications 
service with adequate facilities and reason- 
able charges” (JA 75) but nowhere in the 
record is there any proof, much less a find- 
ing, that the public is not receiving such 
service. As to reasonable charges, the 
statements in the record are that as a result 
of the Commission’s decree the public may 
be forced to bear higher charges. 


Another possible adverse consequence of 
its decree, which the Commission itself rais- 
es, is whether the decree calling for “redis- 
tribution of traffic will unreasonably en- 
danger the financial integrity of the carri- 
ers to the point that they are unable to 
adequately serve the public”. (JA 75). The 
Commission recognizes that “[w]ith respect 
to ITT, TRT and FTC, the interim formula 
will likely result initially in their receiving 
increased unrouted traffic and increased 
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revenues [which would] improve 
their financial position” and that “(with 
respect to RCA and WUI, the interim for- 
mula does appear likely initially to reduce 
their message volumes and revenues”. (JA 
75). The Commission estimates that the 
projected diversion of revenues is only 6.3% 
of RCA’s net income? and that this loss 
“would not so reduce RCA’s revenues as to 
put it into a loss situation or otherwise 
damage its ability to serve the public. 
-” (JA %5-%). 


[5,6] We find ourselves stymied in at- 
tempting to review the adequacy of the 
above findings of the Commission. Looking 
to applicable law and precedent, we find 
two principles well established: first, a re- 
viewing “court’s responsibility is not to sup- 
plant the Commission’s balance of , 
interests with one more nearly to its liking, 
but instead to assure itself that the Com- 
mission has given reasoned consideration to 
each of the pertinent factors”; and second, 
“[jJudicial review of the Commission’s or- 
ders will therefore function accurately and 
efficaciously only if the Commission indi- 
cates fully and carefully the methods by 
which, and the purposes for which, it has 
chosen to act, as well as its assessment of 
the consequences of its orders for the char- 
acter and future development of the indus- 
try”. Permian Basin Area Rate Cases, 390 
U.S. 747, 792, 88 S.Ct. 1344, 1373, 20 L.Ed.2d 
312 (1968) (emphasis added). 


In Hawaiian Telephone Company yy. 
F.C.C., 162 U.S.App.D.C. 229, 498 F.2d 771 
(1974), the court said: 

“While the Commission need not make 

‘specific findings of tangible benefit’ it 

must go beyond its bare assertion of ben- 

efit. It must provide the basic facts 
which lead it to reach its conclusion of 
public benefit from the decision. If such 
basic facts have not been developed in the 
prior agency proceedings and record, then 
hearings or supplemental inquiry may be 
necessary. 

“Following the Supreme Court in 

[F.C.C. v. RCA Communications, Inc., 346 


7. Based on RCA’s estimate, accepted by the 
Commission, (JA 75), this amounts to a loss of 
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U.S. 86, 73 S.Ct. 998, 97 L.Ed. 1470 (1953)} 
and other decisions, this court has long 
required that agencies present sufficient 
support for their conclusions in order that 
the court can properly review their, deci- 
sion. The court, and the parties, must 
not be left with post hoc rationalizations 
by counsel as the prime authority for the 
Commission decision.” 498 F.2d at 777- 
78 (footnotes omitted) 


In F.C.C. v. RCA Communications, Ine., 
346 U.S. 86, 73 S.Ct. 998, 97 L.Ed. 1470 
(1953), the Commission had authorized a 
competitor of RCA ts open two new circuits 
to two European countries. RCA urged 
that this grant would constitute unneces- 
sary duplicate competition. The Supreme 
Court (Mr. Justice Frankfurter), although 
recognizing that “the Commission is not 
required to make specific findings of tangi- 
ble benefit” 346 U.S. at 96, 73 S.Ct. at 1005, 
said that “it is not too much to ask that 
there be ground for reasonable expectation 
that competition may have some beneficial 
effect”. 346 U.S. at 97, 73 S.Ct. at 1005. 
Further, in referring to the Commission’s 
statement that “ ‘Competition can generally 
be expected to provide a powerful incentive 
for the rendition of better service at lower 
cost’”, said: “Surely one cannot conclude 
from this bare statement that the Commis- 
sion, whatever undisclosed awareness it 
may have of the problem, has sufficiently 
laid bare its mind to enable us to perform 
our reviewing function”. 346 U.S. at 94-95, 
n.6, 73 S.Ct. at 1004. 


[7] The fact that the report and order is 
an “interim” one does not put it in the 
category of an experimental one so that its 
effect on the public and whether it is “in 
the public interest” may be judged in the 
light of the facts resulting therefrom. For 
all practical purposes it has all the ear- 
marks of finality since all the parties are 
directed now to devote their efforts to fore- 
ing the public into an all-routed system. 


{8} For these reasons, before the conse- 
quences become a fait accompli, it would 


$428,000 from outbound traffic and $1,600,000 
from inbound traffic. 
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seem wise to ask the Commission to 
“present sufficient support for their conclu- 
sions in order that the court can properly 
review their decision”, Hawaiian Telephone 
Company, 498 F.2d at 777, and “[t]o gather 
the information [the Commission] need{s] 
for decision”. (JA 28). And since the focal 
points of the report and order are public 
interest and the “unresolved questions con- 
cerning possible operational, economic and 
legal implications” (JA 35), it would seem 
advisable at this time to remand the case to 
the Commission to enable it to carry out its 
stated purpose and to indicate “fully and 
carefully the methods by which, and the 
purposes for which, it has chosen to act, as 
well as its assessment of the consequences 
of its orders for the character and future 
development of the industry.” Permian 
Basin Area Rate Cases, 390 U.S. at 792, 88 
S.Ct. at 1373. Such a remand would appear 
to be not inconsistent with the Commis- 
sion’s views because at the end of its report 
and order it stated: 

“Meanwhile, we are soliciting prompt 

comments concerning the operational, 

economic, and legal implications of an 
all-routed distribution in order that we 
may reach an early decision concerning 
whether the public interest would be 
served even better through this means.” 

(JA 35). 

Since the Commission has ahead of it fur- 
ther fact investigation along lines which 
would appear to be foundation stones, on 
which even an interim order should rest, it 
is not inappropriate for the Commission to 
develop and state the facts attendant to 
these vital “implications of an all-routed 
distribution.” When its “early decision” is 
reached, then and only then can a reviewing 
court know whether there is solid factual 
support in the record. 

It may very well be that the 1943 formu- 
la after the passage of over thirty years 
should be revised or modified. It may even 
be possible that the Commission has the 
power to enlarge by its own fiat the share 
of unrouted messages to which ITT and 
TRT are entitled. However, any such re- 
sult should be based upon proof addressed 
to this subject (and on notice thereof) and 
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such proof should be reflected in the form 
of specific findings pertaining thereto 
which we do not find to be present in the 
January 7 and September 27, 1976 reports 
and orders. For these reasons we believe 
that this proceeding should be remanded to 
the Commission for further findings which 
will reflect the basis for the many conclu- 
sions stated in the reports and orders, but 
which we find unsupported by adequate 


- proof. It is also possible that in reconsider- 


ing the proper formula for the distribution 
of international cablegram traffic, the Com- 
mission will have the benefit of the adui- 
tional facilities in aid of such distribution 
which WU was scheduled to have put in 


effect by April 1, 1977. (JA 881). 


The original balancing scheme of the 1943 
formula has as its purpose equalization 
among the carriers. This equalization may 
well have become unbalanced over the 
years, but the solution is to be by a formula 
“just, reasonable, equitable, and in the pub- 
lic interest.” (Emphasis supplied)... Upon 
the record before us, public interest seemed 
to have been ignored except as a phrase 
used in a conclusory way and not based 
upon any proof that the public interest will 
be served by the Commission’s new interim 
plan. 


The petition for review is granted, and 
the Report, Order and Notice of Proposed 
Rulemaking is Vacated. The case is re- 
manded to the Commission for further pro- 
ceedings in accordance with the above opin- 
ion. 


FEINBERG, Circuit Judge, concurring: 


I join fully in Part I of Judge Moore’s 
opinion and also agree that the FCC's pro- 
posed interim formula in this case is not 
adequately supported by the record before 
us. See FCC v. RCA Communications, Inc., 
346 U.S. 86, 73 S.Ct. 998, 97 L.Ed. 1470 
(1953). Therefore, I concur in the decision 
to remand this case to the FCC for further 


proceedings. 
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RCA GLOBAL COMMUNICATIONS, INC. v. F. C. C. 1 
Cite as 563 F.2d 1 (1977) 


RCA GLOBAL COMMUNICATIONS, 
INC., Petitioner, 


v. 


FEDERAL COMMUNICATIONS COM- 
MISSION, and United States of 
America, Respondents, 


and 


‘ITT World Communications Inc. TRT 
Telecommunications Corporation and 
Western Union International, Inc. In- 
tervenors. 


No. 522, Docket 76-4054. 


United States Court of Appeals, 
- Second Circuit. 


Argued Dec. 3, 1976. 
Decided July 27, 1977. 
On Rehearing Oct. 5, 1977. 


Petition was filed for rehearing of deci- 
sion, 559 F.2d 881, remanding to Federal 
Communications Commission proceeding in- 
volving revision of 1943 formula governing 
distribution, among international record 
carriers, of unrouted international tele- 
graph traffic. Motion was also filed for 
issuance of a mandate forthwith. The 
Court of Appeals, Moore, Circuit Judge, 
held that: (1) the formula did not create a 
contract in perpetuity apportioning reve- 
nues and did not relieve the FCC of its 
statutory duty to prescribe a just, reasona- 
ble, equitable and “in the public interest” 
formula and (2) remand was not limited to 
the record already made. 


Petitions for rehearing granted and 
case remanded for further proceedings and 
findings; remaining motion denied. 


1. Telecommunications 73 

Purpose of 1943 formula governing dis- 
tribution of unrouted international tele- 
graph traffic following consolidation or 
meryer of telegraph carriers was to balance 
the traffic situation as it then existed so as 


to avoid a possible monopoly in internation- 
al telegraph traffic in the only domestic 
carrier receiving messages from the public; 
although purpose of the formula was to 
freeze the shares of industry participation 
because of the potentially unique situation 
created by merger, such purpose could not 
be stretched to give international record 
carriers a right in perpetuity to a fixed 
share of the telegraphic market regardless 
of changes in conditions and circumstances. 


2. Telecommunications ¢=73 

The 1943 formula for apportioning un- 
routed international messages amoung tele- 
graph carriers did not create a contract in 
perpetuity apportioning revenues and did 
not relieve the Federal Communications 
Commission of its statutory duty to pre- 
scribe a just, reasonable, equitable and in 
the public interest formula; even assuming 
that “public interest” was eliminated the 
FCC was still required to cope with the 
remaining three requirements in ruling on 
complaint seeking a revision of the formula. 


3. Telecommunications <=73 

Remané of proceeding seeking revision 
of 1943 formula governing distribution of 
unrouted telegraph messages among inter- 
national record carriers was not limited to 
the record already made; if the parties 
desired to submit to the Federal Communi- 
cations Commission by affidavit and/or 
written argument any relevant additional 
facts and arguments they could do so, sub- 
ject to such scheduling as the FCC might 
direct. 


Before MOORE, FEINBERG and GUR- 
FEIN, Circuit Judges. 


MOORE, Circuit Judge: 


Following this court's decision of July 27, 
1977, FCC,! ITT and TRT have petitioned 
(August 10, 1977) for rehearing, ITT and 
FCC with a suggestion for rehearing en 
banc. The not unusual grounds are as- 
signed, i. e., that we have “misappre- 
hend[{ed] basic facts of the case” and that 


l. The abbreviations used in the original opinion will be maintained here. 
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we have “failed completely to recognize the 
blatantly anti-competitive consequences of 
the original 1943 international formula”, 
ITT in addition urges that we should limit 
the remand “to avoid unnecessary and con- 
fusing additional proceedings before the 
agency.” 

Possibly to spur this court into more rap- 
id action or as an antidote to the rehearing 
petitions, RCA has made a motion (August 
17, 1977) for the issuance of a mandate 
forthwith. Needless to say, this motion 
brought forth immediate and strenuous op- 
position from FCC, ITT and TRT (August 
22, 23, 1977). 

Since both petitions for rehearing and the 
motion for immediate mandate issuance 
present the same issues, namely, in sub- 
stance, the court’s ineptitude in under- 
standing the determinative facts and appli- 
cable law, they will be treated together in 
writing, by way of extenuating circum- 
stances, this apologia. 

Initially, a few observations about “the 
public interest” which in a factually-unsup- 
ported and conclusory way was so stressed 
in the FCC opinions. We did not find that 
the formula [the “interim”] was in, or not 
in, the public interest. There simply was no 
proof that related it to the public interest in 
any way. It may well be that “public inter- 
est” is not a necessary factor to be con- 
sidered in view of the fact that there seems 
to be no contention that the best-known 
technological methods of transmission are 
not being used and that no detriment is 
being suffered by the public from opera- 
tions under the old or new formulas. The 
FCC’s statements of possible improvement 
are wholly suppositious. 


[1,2] In the realm of misunderstand- 
ings, just as FCC, ITT and TRT believe that 
we have misunderstood the Commission’s 
Orders, so we believe that our position, too, 
has been misunderstood. We do not regard 
the 194% formula as “unlawful”. Its entire 
purpose by Congressional edict was to bal- 
ance the traffic situation as it then existed 
to avoid a possible WU monopoly. Certain- 
ly we can appreciate, just as the FCC, that 
the world has been spinning at an accelerat- 


563 FEDERAL REPORTER, 2d SERIES 


C2947 
ed speed (undoubtedly a scientific inaccura- 
cy)—in the field of telegraphic conmunica- 
tions and for those participating in the in- 
dustry since 1943. The FCC very properly 
was entitled to examine the situation in 
light of the present condition of the indus- 
try. Although the purpose of the 1943 for- 
mula was to freeze the shares of industry 
participation because of the potentially 
unique situation created by the merger, 
that purpose cannot be stretched to giving 
RCA a right in perpetuity to a fixed share 
of the telegraphic market regardless of 
changing conditions and circumstances. It 
certainly could not have been the intention 
of the Congress or the FCC to permit RCA 
to sit back and do nothing to ‘counteract 
tactics by its competitors and rely upon the 
“formula” to give it the lion’s share of the 
unrouted business. : 


In our Opinion we did emphasize what we 
felt were many non-sequiturs advanced by 
the FCC allegedly to support findings “in 
the public interest”. We are concerned pri- 
marily with that interest. However, we 
had no, or do not have any intention “to 
invalidate the entire result of the FCC’s 
efforts.” The “CC Orders would appear to 
affect the carriers at the present time as to 
expenses possibly being incurred in prepa- 
ration for an “all-routed” system. This sit- 
uation is represented by RCA as resulting 
“in almost certain increases in costs to the 
carriers and, ultimately, to the users of the 
IRC’s services, impairment of efficient ser- 
vice, .” These results we hope the 
FCC will strive to avoid. RCA also claims 
that the “interim” formula “has exposed 
RCA Globcom to a revenue loss of $1,500,- 
000”. (emphasis added), and accurately 
defines “this proceeding [as] a dispute over 
a specific revenue-producing pool of inter- 
national telegram traffic”. But the 1943 
formula did not create a contract in perpe- 
tuity apportioning revenues and did not re- 
lieve the FCC of its statutory duty to pre- 
scribe a “just, reasonable, equitable, and in 
the public interest” formula. Assuming 
“public interest” is eliminated as not ad- 
versely affected, mathematical subtraction 
still requires the FCC to cope with the 
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Cite as $63 F.2u3 (1977) 


remaining first three requirements. The 
“interim” formula now has been in effect 
for some ten months. During this period 
some facts pertinent to the operation of the 
interim formula must have become availa- 
ble which would be of aid to the FCC on 
remand. We, therefore, view with favor 
the ITT suggestion of a limited remand to 
determine “whether the promulgation of 
the ‘interim’ formula has, in the opinion of 
the FCC, a factual basis in the record inde- 
pendent of the FCC’s tentative preference 
for an all-routed system.” Such a limited 
remand should not adversely affect either 
the FCC’s further factual investigation of 
an “all-routed” plan or foreclose the parties. 
from continuing their objections thereto. 
And possibly the FCC will find a method 
whereby, by proof, the interest of the tele- 
gram-sending public may be ascertained 
with respect to an all-routed requirement. 
However, if the FCC should choose to await 
the results of its anticipated further investi- 
gation into this field, there would appear to 
be no good reason for the threatened possi- 
bility of its inclusion in the “interim” plan, 
thus causing the industry presently to ad- 
just itself to such a basis. Were “all-rout- 
ed” plans to be eliminated or at least post- 
poned for definitive findings, the division of 
“unrouted” messages would appear to be 
the primary issue. With ten months’ expe- 
rience behind them, the parties should be 
able to submit to the FCC such proof as 
would bear upon the equities or inequities 
of the “interim” plan. 


{3] Such remand is not to be limited to 
the record already made and, if the parties 
desire to submit to the FCC by affidavit 
and/or written argument additional facts 
and arguments as are relevant, they may do 
so, subject, however, to such scheduling as 
the FCC may direct. Because of the impor- 
tance of the time element, it is suggested 
that proof, if any, be submitted to the FCC 
within thirty (80) days and that the FCC 
endeavor within sixty (60) days to make 
such findings of fact and draw such conclu- 
sions therefrom as may be warranted so as 
to enable the court to render its decision. 
Until then, the “interim” formula may be 
continued in effect and issuance of the 


mandate stayed. Motion for immediate is- 
suance of mandate denied. Petitions for 
rehearing granted and on rehearing, case 
remanded to FCC for further: proceedings 
and findings. This court, and this panel 
thereof, will retain jurisdiction of the case 
pending the proceedings outlined. 
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BRITISH AIRWAYS BOARD, Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, 
Respondent. 


No. 814, Docket 76~4226. 


United States Court of Appeals, 
Second Circuit. 


Argued April 5, 1977. 
Decided Aug. 22, 1977. 


A foreign government-owned air carri- 
er petitioned for review of orders of the 
Civil Aeronautics Board requiring it to file 
existing schedules and proposed schedules 
30 days prior to commencement of service. 
The Court of Appeals, Oakes, Circuit Judge, 
held that the orders in question improperly 
ignored a presidential directive made in the 
exercise of the President's statutory and 
constitutional powers. 


Order set aside. 


l. Aviation 101 

Orders of Civil Aeronautics Board re- 
quiring foreign government-owned air car- 
rier to file existing schedule and proposed 
schedules 30 days prior to commencement 
of service did not have effect of amending 
foreign carriers permit, and Court of Ap- 
peals therefore had jurisdiction to review 
such orders. Federal Aviation Act of 1958, 
§ 1006, 49 U.S.C.A. § 1486. 
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In the Matter of 


International Record Carrters' Scope of 
Operations in the Continental United 
States, Including Possible Revision to 
the Formula Prescribed under Section 222 
of the Communications Act 


Docket No. 19660 
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Adopted: November 30, 1977 Released: January 6, 1978 


By the Commission: Commissioner Brown not participating. 
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INTRODUCTION 


1. In our Report and Order and Notice of Proposed Rule- 
making in Docket No. 19660, 57 FCC 2d 100 (1975), we (1) ruled that 
the then existing formula prescribed pursuant to Section 222(e)(3) 
of the Communications Act of 1934, as amended, to govern the 
distributicn of outbound unrouted telegraph messages among the 
international record carriers (IRCs) was unjust, unreasonable, 


; 
' 


case for further Proceedings consistent with the standards set forth 
in Section 222(e)(3) of the Communications Act, 47 U.8.€, 222(6)(3). af 


inequitable and not in the public interest; (2) instituted a proposed = 
rulemakine examining the legal, economic and operational implications ie 
of placing traffic distribution on a required customer routing basis; ee 
and (3) prescribed an interin fermula pending the outcome of the in- 
quiry looking into the all routed system of distribution. RCA Global Lo 
Cormunications, Inc. (RCA Globcom) appealed our decision to the United peas: 
States Court of Appeals for the Second Cireyiet, On sal 275 1977. ase. 
the Court issued an opinion vacating our decision and remandineg the oad 
Pen 
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_1/ Section 222(8)(3), 47 0.5.6. 222(e)(3), states that whenever: "the 

Commission finds that any such distribution of telegraph traffic 

. among, telegraph carriers or any such division of charges for such 
traffic, which is beinp made or which is Preposed tu be made, is 
or will be unjust, unreasonable, or inequitable, or not in the public 
interest, the Commission shall by order prescribe the distribution 
of such traffic, or the division of charges therefore, which will be 
just, reasonable, equitable, and in the public interest, and will be, 
so far as is consistent with the public interest, in accordance with 
the existing contractual rights of the carriers." 
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Theretpen, the Comminnton, TRT Te lecommantent four: Corvarat deat CORT ¢ : 
and ITT World Communications, Ine. CITT Worldcom) requesred rehearing. as 

: = , : : : — 
Ov October 3, 1977, the Court mranted Che petfletfons for rehearing ves 


and issued a stay of its mandate. See RCA Global Communications, Ene.) 
oa er ae Mae 
Gasel No, 522. 


¢. In granting the petitions for rehearing the Court ro- 
manded the case for further proceedings primarily to examine "whether 
the promilgation of the interim formla {for distribution of outbound, 
unrouted international telersram messages amonr the international 

record carriers/ has, in the opinion of the FCC, a factual basis in 

the record independent of the FCC's tentative preference for an all 
touted system." The court also asked ys to determine whether "the 
interest of the telegram sendiny, public mav he ascertained with respect 
t. an all routed requirement.” 


3. Pursuant to a Suggestion from the Court, we invited 
tue parties to the Proceeding to file comments on the above issues, 
Comments have now been filed by RCA Clobeom, ITT Worldcom, TRT, Western 
Union International, Inc. (WU), and the Western Union Telegraph 
Company (Westerr Union). Tn addition to these Pleadings, we have 


the benefit of statistical reports filed with us and the parties 
by the International Quota Bureau showin). the distribution of outbound 
international telegraph messages under the interim fornula during the 


period January 1, 1977 to June 30, 1977 
arties, the background of the formula, 
P 5 


Based on the views of the 
present circumstances in the 


iiternational telegraph service, and the facts and statistical records 

b-fore us, ve find that the following actions will serve the public 

liverest:) (1) the rulemaking locking toward designating a new formula 
tC 


Siall be terminated wilhout Prescribing 
(2) the interim formuia which allocates 
; routed traffic in tite-rati 
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i 
be prescribed on a rermanent basis. 2/ 
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ATT. ROUTED FORMUT.A een 
LN Ra AG 
aed 
o. 0am werbee Wh fhe comments filed bv the parties. and vent 
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the operating results vader the interim formula persuades us that a ees, 
prescription of the all routed formula is net necessary to achteve ae 
our hasic public interest objectives and indeed would not be "Just, Solis 
reasonable, equitahle and in the public interest." At the time we ke 


parte 

erence for a system of traffic distribution based completely on customer yc; 

. choice, as a stimulus to Rreater competition which we heliev would el 
better serve the public interest. At Paragraph 44 of the Renort and ‘gama 
Order, we stated, however, that the record then before us was inadequate econ 
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Order and jn the Conrt's decisions, 


an all routed fornula; and 
to each IRC a portion of un- 
customer routed messages will 


called for comments on the all routed proposal, we indicated our pref- 


set forth in our’Peport and 
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to adopt the all routed method of dtatrtbutton. Instead, we presertbed 
the interim formila for the distribution of internattonna] mMesdaye teloe 


graph traffic until we were ina position to determine whether the all 
routed method of distribution would in fact result in better Service to the 
public without, inter alia, proving to be an undue economic burden to the carriers. 


5. Based on the comments we have received, we do not find 
sufficient merit in the all routed formula to warrant its prescription. 
ITT Worldcom, RCA Globcom and TRT oppose prescription of the all routed 
formula since they believe that the added costs to the carriers and con- 


or to those customers -- representing approximately one-third of inter- 
National message telegraph market -- who do not route and to whom the all 
routed formula is directed. Likewise, Western Union Opposes the all routed 
formula and concludes that it is uneconomic and, more than likely, un- 

workable due to the vast number of unrouted messages. Western Union, how- 
ever, points out that under the interim formula it has recently initiated 

a system of distributing unrouted traffic among the IRCs on an automated 

basis and that this System is functioning smoothly. [It further states "that 
the operating expenses required to continue to distribute traffic automatically 
are relatively minor (approximately $50,000 per year) when compared to the 
millions of dollars required to implement an all-routed solution." 3/ 

Since so many users are satisfied to place these messages with Western Union 
we do not now believe that an all routed formula would add Significant public 
benefits, whereas it could add to customer costs and even distrupt the con- 
venient service through Western Union to which the public has become ac- 
customed. Accordingly, we will terminate the proceeding without further 
action with respect to an all routed distribution system. 


THE INTERIM FORMULA 
neat tated 


.6. When we prescribed the interim formila wa were confident 
that it would be a vast improvement over the 1943 formula (although we had 
hopes that the all routed method would Prove to be even better). Appendix A 
of this decision sets forth the interim formula in its entirety. The formula 
Provides a direct ratio method for distribution by Western Union among the IRCs 
of outbound international message telegraph traffic. It allocates unrouted 
traffic among the IRCs in Proportion to the share of specifically routed traffic 
to a particular destination country each IRC receives from its users, 


7. Under the interim formula, a carrier is entitled to handle 
any specifically routed traffic to any destination area for which it has a 
OSC Lel on eitel | 4 message is considered Specifically routed if de\is filed 
at a carrier's office by the sender in person, by telephone or other electronic 
means, or at a Western Union office so long as the particular IRC is desig- 


mated by the sender and the carrier is authorized to serve the destination 
point sender. 


eg at i 


_3/ While making plain that it favors a formula mode of distributing tr 
over the ali routed approach, Western Union takes no position as to 
te 


Precise formla to be prescribed or the appropriateness of the in 
formula per se. 
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{a direct or hy Lnterconnection. A corriir’s quGta of aariutial traifle 


to a destination point is derived from the ratio of the number of routed 
messages to that point handled by tne carrier during, the base perlod to 

the total number of messages to the destination handled by all the carriers 
serving that pointe during the base period. Unassigned traffic ts allocated 
Co each carrier without regard to its length or its category in the message 
telegraph service on a rotational basis. 


THE PLEADINGS 


7. ‘The primary question the Court has asked us to 
determine is whether the interim formula may be justified outside of 
its role as precurser to an all routed allocation formula. At our 
invitation the parties have filed comments respecting the question 
of independent justification for the interim formula. 


A. Comments by RCA Globcom 


10. RCA does not believe that sufficient independent support 
exists to retain the interim formula. It argues that the interim 
formula during its year of operation has disserved the public interest 
by imposing unnecessary costs on the industry and by shifting traffic 
to less efficient routes. In the first place, according to RCA Globcon, 
the public interest is affected adversely by the wasteful spending on 
advertising that is encouraged by the interim formula since its market 
research shows that in excess of 90 percent of all social traffic and 
approximately 65 percent of all business traffic transferred to RCA 
Globcom is unrouted. Following implementation of the interim formula, 
RCA Globcom doubled its combined advertising and marketing expendi- 
tures devoted to international telegram service, from approximately 
$340,000 in 1975 to approximately $670,000 (annualized in 1977). 
However, despite its substantial increase in marketing effort, it 
States that there has been no discernable effect on the volume of un=- 
routed traffic generated by the public. In addition, RCA Globcom 
states that a minimum nationwide marketing and advertising campaign 
would require an expenditure of $2,007 ,000, 


ll. RCA's second argument concerns inefficient routing of 
unrouted traffic. It contends that the interim formula has caused a 
shift of over 50,000 message transfers by Western Union from international 
carriers with direct international circuits to specified destination points 
to carriers with only indirect capability to the customer's desired point. 


This has resulted in less efficient traffic handling, an increased Pavout of 


$130,000 by the IRCs to foreign correspondents, and the idling of communications 


eee 


/ 


/ Traffic specifically routed to a sender by way of a carrier to a point 
not tarifted by the carrier is also considered unrouted and 
under the formla to a carrier serving that point. 
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Capacity which RCA Globcom has in place. Thue, RCA Clobcom points 
out that this effect of the interim formula ts inconsistent with our 
position in the gateway proceeding where we stated thar 


An authorization . . . to provide service . .. on 

a direct basis rather than an indirect basis | . . 
should improve efficiency to the extent that traffic 

no longer must be switched through /a second country's/ 
switching system and be hauled between /a second country 
and its ultimate destination] over landline facilites. 


International Record Carrier's Communications, 58 FCC 2d 
250, 257 (1976). 


From this, RCA Globcom concludes that essentially the same considera- 
tions mitigate against the use of indirect, less efficient routing as 
fostered by the interim formula. 


12. RCA Globcom also challenges our position that the ad- 
ditional degree of competition the interim formula fosters will serve 
the public interest. RCA Globcom states that the interim formula 


share of unrouted traffic, not by Pursuing the occasional hinterland 
customer who does not route, but by intensifying their solicitation 


efforts to change the routing of large business customers already 
routing traffic and located in the gateways and in other major metro- 
politan centers. 


This emphasis on Customers already routing traffic, 


according to RCA Globcom, arises from the feature of the interim formula 


which rewards a carrier for every routed message with two or three 
other messages. RCA Clobkcom States that this effect is inconsistent 
witn our expressed desire to Promote "customer choice" and thus to 
achieve a consequential reduction in unrouted traffic. 


13. Im addition to the absence of benefits accruing to 
the public, RCA Globcom states that the interim formula abruptly and 
unfairly shifts large blocks of traffic from RCA Globcom to other 
Carriers. RCA Globcom submits that such action can only be justified 
on a finding that the carrier potentially losing traffic has misused 
or abused its position, thereby rendering the operation of the formula 
"unjust, or unreasonable or inequitable or not in the public interest." 
Likewise RCA Globcom further contends that in virtually all cases in 
which one carrier or another received, under the prior formula, most 
of the unrouted traffic to a given area, that carrier occupied its 
lead position before Section 222 was enacted. Thus, just as its com- 
petitors' efforts may have been hampered by the formula so too was the 
competitive effort of the carrier responsible for transmission of the 
major portion of traffic. With respect to the effect of the formula 
on its own operations, RCA Globcom estimates it will "lose approxi- 
mately 400,000 messages in 1977 and substantial unrecoverable revenues 


m the formula change on authorized traffic alone." F 
cts 
u 


he interin 
‘Ormuta remains operative since it states that "outbound traffic t 


O 
4 major extent affects the amount of inbound traffic carriers receive 
from overseas." 


14, Following its arguments that the interim formula is 
neither fair to the carriers nor in the public interest, RCA GClobcom 
Proposes alternate approaches to revising the formula. It argues 
that each alternative will minimize or eliminate the detrimental 
effects it sees arising from the interim formula. First, RCA Globcom 
Suggests a phased-in approach to implement the interim formula. This 
approach would provide whatever long-term benefits we see flowing 
from the interim formula, while allowing management to adjust to 
reasonably predictable changes and to minimize short term idling of 
capacity. Another alternative RCA Globcom suggests is a formula 
using only traffic generated in the gateways as the allocation base. 
This approach would encourage limiting marketing eff 
from the formla change to an area where the IRCs currently are 
authorized to provide full direct service, maintain offices and where 
the bulk of their marketing efforts are concentrated. Since each of 
the carriers operate in the Same gateways, RCA Globcom submits that 
this approach equalizes t 
the need for a competitive response to another carrier's solicitation 
efforts in those areas outside the gateways. Finally, RCA Globcom 
urges us to reconsider our action denying the IRCs di~ect access to 
customers outside the gateways. In support, RCA Globcom States that 
it is likely that if direct access were permitted, a larger fraction of 
the overseas messages would be routed according to customer choice 


since many customers outside the gateways already route their messages 
directly to the IRCs at their own additional expense. 


orts resulting 


B,. Comments by WUL 
ee 


15. WUI also 


Transmission capacity, and could 
s leading to a reduced quality of 


substantial unused switching and 
overlaad the recipient's faciliti 
service. Further, WUI claims that these dual effects are contrary 
to our policy that carriers "utilize their investment in the most 
economical, cost efficient manner in order to generate sufficient 
revenues to Cover their embedded costs." See AT&T Series 1000, 
Docket No. 21417, released October ol, i977, 


opPoses adoption of the interim formula on 
a permanent basis. WUI arzues that a large shift of traffic from one 
Carrier to another would leave the carrier losing traffic with 
t 
r 


16. With respect °. the competitive incentive contained 
in the interim formula, WUI's Vice President of Sales in an affidavit 
states "that the intensity of competition in terms of selling and mar- 


keting activities and precise offerings was no less under the Orizinal 
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Formula than they are under the Interim Formula." The renson for this, 
according to WUL, is that outbound traffic generates inbound traffic 
and a customer satisfied with WUI's message telegraph service is likely 
a customer for WUI's other services. 


C. Comments by ITT Worldcom 
Peacoat that Arce Meats Seas aL 


17. Contrary to the views of RCA Globcom and WUL, both 
ITT Worldcom and TRT argue that the interim formula possesses an in- @s. 
dependent justification supporting its retention. These carriers poin 

to their experience with the interim formula during the past year as 
sufficient support for its justification. ITT Worldcom believes that 

the interim formula provides a significant improvement for the public 
interest and that it produces an allocation of traffic which is clearly 
"just, reasonable and equitable” on the record before us and on operating 
experience to date. In ITT Worldcom's opinion our primary responsibility 
is the development of a formula which provides a fair allocation of 
traffic among each of the participating carriers. It states that the 
interim formula is administratively simpler than the original formula 

and, consequently, that there is substantially less chance for error 

on the part of the Quota Bureau or Western Union in calculating the 
allocation to each carrier. Moreover, since Western Union has automated 
the distribution of unrouted traffic, according to ITT Worldcom, as 

a result of the adoption of the interim formula, the unrouted traffic 


can now be distributed faster and more efficiently and ultimately at 
a lower cost tc the carriers. 


18. ITT Worldcom has submitted an affidavit by its Executive 
Vice President and General Manager describing several improvements it 
has undertaken since the adoption of the interim formula and which it 
states were in part due to the incentives created by that formula. 
According to this statement, ITT has already undertaken a program 
of improvement in its overseas message service with the goal of increasing 
its share of routed messages traffic and thereby increasing its share 
of umrouted traffic pursuant to the formula. ITT Worldcom lists the 
following service improvements as resulting at least in part from 
the formula's implementation. 


(a) June, 1977 -- placed into service a new duplex inter- 
national message switch to provide Standby capab° ity 
to enhance reliability and access time for customer 
transmissions. This first phase of improvement increased 
in-service time for Message switching from approxi- 
mately 95 percent to 98.5 percent. When full duplex 
capability is completed at the end of 1977, then in- 


service time for the switch is expected to be 99.9 
percent. 
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G)) daly Cero a. implementation via th 
switch of automatic 
and unrouted traffft 


ce new mesanee 
Processing of virtually all routed 
¢ from the Western Union syatem, 


(c) September, 197¢ -- Provided a full g 


peed interface 
for West Coast Twx sub 


scribers of Western Union wishing 
to fila message traffic directly with ITT Worldcom. 


This change permits a 50 percent decrease 
Cransmission time. A simila 
Co go into service by Janua 
subscribers, 


¥ capability is scheduled 
ry, 1978 for Atlantic Coast 


(d) 1976 —- instituted a service availa 
each day to answer questions fr 


messages directly via telex or 
Union systen, 


ble twelve hours 
om customers sending 
TWX or via the Western 
to answer questions about Tates, to pro- 
vide assistance in message tracing, and to answer other 
questions. This service 1s available free throughout 
the country by way of inbound WATS. 


ke) July, 1977 ou expanded on- 
of the message switch from one half day of on-line 
traffic storage to approximately 30 days. This change 
also provides virtually instantaneous on-line retrievals. 
Retrieval time is now two seconds as opposed to the 
formerly variable time which, dependent on load, 
could run from minutes to hours, 


(f) September, 1977 -. undertook steps to speed up operator 


processing for messages filed with ITT Worldcom by 
telephone, 


(g) November, 1977 -- made facility 
for al] gateway subscribers and 


TWX originated traffic into the 


changes improving access 
for all Western Union 
new message switch. 


The affidavit states that without the incentive provided by the in- 
terim formula much of the al] resources and manpower which 


location of 
went toward improving the efficiency of its message telegraph service 
er services, 


might have been channeled to oth 


D. Comments by TRI 
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7. ‘TRY 4a supporting retenti 
us not to disregard the important public interest element supporting 
that formula or to misconceive the public interest responsibilities 


delegated to us by Section 222 of the Act. TRT states that the interim 
formula performs an important public Service by which the choices of 
knowledgeable consumers can be extended to those consumers who have 


on of the interim formula asks 
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inadequate overseas communication requirements to becomy suffleLently 


informed about the merit of particular carriers, Moreover, TRT arpues 
that the formulation of a device which allows the free functioning 57£ 
a competitive market, in and of itself, serves the public interest, 
unless the parties Supporting retention of the former scheme can bring 
forward specific justifications which outweigh the implementation of 

a competitive policy. TRT contends that there is nothing in the basic 
purpose or language of Section 222 Suggesting that it was designed 


20. Next TRT States that in its experience the implementation 
of the interim formula has mot caused the carriers to embark on a 
course of undue promotional expenditures. Rather, TRT itself has aimed 
its promotional efforts at high-volume users who subscribe to telex 
services of either the IRCs or Western Union, and has not undertaken 
any significant effort to obtain routed traffic from those who customarily 
do not route messages. Thus, according to an affidavit filed by its 
Vice President of Marketing, TRT has not altered its "sales and marketing 
approach with respect to industry-wide marketing and sales efforts." 


21, TRT also States that implementation of the interim 


formula has not increased the IRCs' operational costs. With a single 
exception it has transmitted all traffic received under the interim 
formula via circuits then in place or necessitated by the commencement 
of direct circuit Operations to a new overseas point. Nor has TRT been 
obliged to employ additional message operators as a result of the interim 
formula. Finally, TRT states that the capacity of its automated message 
switch has been adequate to handle the additional volumes of traffic 
that have been generated by TRI's participation in the new formula. 

In sum, TRT has experienced no increase in either promotional or 
operating expenses as a result of the adoption of the interim formula. 
According to TRT, its experience stands as a clear demonstration that 
there 1s no reason whatsoever to believe that the interim formula may 
cause increased promctional or operational expenses among the carrters 
in providing the public with message telegraph service. 


E. Comments bv Western Union 
ne oe in Union 


22. Western Union has filed a letter stating that the exist tuys: 
formula mode of routing international message traffic should be continues. 
However, it takes no position as to the precise formula to be implo- 
mented or the appropriateness of the interim formula. 
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23. Our review of the comments filed hy RCA Globcom and has 
WUI opposing a permanent prescrinptior of the interim formula shows © 


that these carrifers essentially have raised three possible defectg 
in the formula. We will address each of these matters separately, 


24, The first alleged defect arising from the operation ; 
of the interim formula is that it requires potentially millions of ! 
dollars in additional advertising and marketing costs to be incurred 
by the IRCs. RCA Globcom rests this argument on an analysis of the 
cost of a nationwide Marketing and advertising campaign. It states 
that the cost of such an effort for itself would he $2,007,000, Despite ; 
this Projection, it is Plain to us that no carrier including RCA Globcom ‘ 
plans to undertake such an effort. RCA Clobconm indicates it 
has budgeted $670,000 for solicitation of message telegraph traffic. 

While this is a substantial increase over its prior message service 
marketing expenditures, we find no indication in RCA Globcom's pleadings 
that it is considering increasing its solicitation expenditures to the 
scale it claims is necessary for nationwide coverage. In any event, 

RCA does not advance specific facts to show that the public interest ; 
would be disserved by increased Marketing efforts. Indeed, it appears 
that the basis for RCA's increased solicitation efforts lies in its 


its marketing efforts. We believe that this added emphasis on marketing 
will soon give rise to efforts, like those Sh AI it ay Worldcom, to improve, 
where possible, the facilities underlying service to the PUBLIC. i Ta sum, as 
the Court in its decision granting rehearing has noted the purpose of the 
Original formula 


roe 
Cannot de stretched to giving RCA a right in perpetuity to Fe 
a fixed share of the telegraphic market regardless of changing Es 
conditions and Circumstances. [t certainly could not have MeN 
been the intention of the Congress or the FCC to permit RCA a 
Co sit back and do nothing to counteract tactics by its com- ec 


“ 
petitors and rely upon the 'formula' to Sive it the lions 
share of the unrouted business. 


Accordingly, we reject this argument. 


25% Secondly, both RCA Globcom and WUI argue that the interim rg 
formula diminishes use of existing Circuitry of comminications and con- baass 
sequently may cause the idling of direct circuit capacity already in place. 


The point that RCA and WUI are attempting to make is that the implemen- 
tation of the interim formula has resulted in a shift of traff 


fic from 
Carriers with a direct Circuit toe a Particular destination POENE ta 


carriers which cannot directly serve that point but, instead, must 
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interconnect with another entity before handing over the message for 
ultimate delivery. RCA Globcom estimates that {n 19/7 over 50) 000 
messages will he shifted ty carriers lacking direct service capahility to 
the 21 countries RCA Globcom has indicated, Moreover, RCA Clobcom es- 
Cimates that this reltance on indirect Service will result in an tn- 
creased payout of $130,000 to foreign carriers. 


26. We find no Significant merit in this argument. At Foor 
Paragraphs 49 and 50 of our Report and Order, we considered a proposal = 
to allocate unrouted traffic on a country by country basis among only 
those IRCs authorized direct circuits to a customer's desired points. 
Nevertheless, we chose to base distribution of unrouted traffic on the 
destinations a carrier is authorized to serve via direct circuits or 

by intercznnection. One reason we rejected the direct circuit approach 
1s because it would leave Significant gans ir the distribution of un- 
routed traific since there are numerous foreign destination peints which 
ho carrier serves directly. We also rejected this Proposal because it 
would deny substantial portions of unrouted traffic to small Carriers 
who serve a higher percentage of their service points through inter- 
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if the demand for their services to a particular destination point 
Secomes sufficient. Moreover, we note that the 50 ‘ 
Globcom states have been shifted to indirect circuits due to the formula, i 
amount to less than one half of one percent of the 7,887,664 worldwide 
annual messages the Carriers transmit. This de minimis shift of traffic 
Co indirect service is not in our opinion a threat to the public interest, 
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naan Finally, RCA Globcom contends that the interim formla 
encourages the IRCs to concentrate their efforts on existing customers who 
already route traffic. Here, TRT as well as our review of RCA Globcom's 


marketing experience to date underlines the validity of RCA Globcom's claim. 
However, we do not find anything in this marketing approach that persuades 

us to set aside the interim formula. Western Union's study shows that in 1974 
three quarters of the international message *raffic handled by it was un- 
routed. Much of this traffic appears to be originated by persons with only 

an occasional use for message telegraph traffic. 


28. We emphasize that our goal is to encourage the carriers to 
continually strive to offer the public the best service Possible at the lowest 
*- possible rates. The interim formla is a powerful incentive towards achiever. 
ment of this goal. As RCA has moted, the interim formula rewards a carrier 
for every routed message with two or three unrouted messages. [n contrast, , 
the 1943 formla did not reward improvements in Services or prices at all, 


but stood as a disincentive to such improvements. 5/ The customers who do 
route their traffic, for the most part bualness customers, are keenly 
interested in the best service for the lowest cost and do educate themselves 
about the IRCs. 6/ By correlating the distribution of unrouted messsapes 
with routed messages, we insure that improvements in service or prices 
which earn the business of knowledgable users will also be rewarded by un- 
routed messages. Thus, the incentive to provide the very best is maximized, 
and the public interest will benefit accordingly. The service and price 
improvements made to attract knowledgable users also enhance the quality 

of service to casual users since the facilities making up the service are 
blind to the identity of customers and to the manner in which the message 
came to be the responsibility of the carrier. In this regard it is par- 
ticularly interesting to note that ITT Worldcom while making no represen- 
tation concerning its present marketing efforts has by affidavit described 
the service improvements which in the judgment of its Chief Executive 
Officer have been brought about in part due to the additional degree of 
competitive incentivés contained in the interim formla. 


29. In sum, we cannot find that RCA Globcom's reduction 
in routed messages is a sufficient reason to bar or defer the operation 
of the interim formula. As we stated at paragraph 53 of the Report 
and Order Sen 


RCA appears to be asserting that its quota gives it a 
claim to a guaranteed amount of traffic. The present 
formula does not guarantee anv carrier that it will re- 
ceive traffic. As more customers routed messages and the 
unrouted pool shrank, traffic available for distribution 
became inadequate to satisfy quotas. Such changes in 

the marketplace can hardly be said to have wronged RCA 
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5/ See p. 201 of the Report and Order demonstrating that "the ultimate 
~~ effect /of the original formula] was that the carrier with the largest 
deficiency eventually came to receive all unrouted traffic to a given 
destination. 


6/ Whether customers learn of the advantage of using an individual IRC 
by solicitation, advertisement, or customer word-of-mouth is not a 
matter of concern to us. 


particularly since its own increases in self generated 
traffic and the henefits tts received under achedule p 


(special provisions applying to RCA) contributed to 
this process, 


In this instant Proceeding, RCA has brought forward nothing to cause 
us to modify that finding. Moreover, we can find no indication by RCA 
that the quality of service it provides to the public would suffer 

in any way by retention of the interim formula. 


RCA Globcom's Proposed Alternative Formulas 


30. In addition to opposing retention of the interim formula, 
RCA Globcom has Suggested various alternative Proposals which it believes 


to be more equitable among the carriers and to better serve the public 
interest. It recommends (1) consideration of a phase-in period for the 
interim formula, (2) limiting the formula's operations to traffic origi- 
nating in the gateway cities, or (3) if the interim formula remains 

in effect, permitting the carriers at their expense to serve directly 
message telegraph customers located outside the gateways. 


31. We are of the opinion that these alternatives are un- 
necessary to the implementation of the interim formula or would fail to 
serve the public interest as positivelyas the interim formula. There- 
fore, we shall reject them. In the first place, we are satisfied based 
on our own expertise and the remarks the carriers have filed concerning 
the actual operation of the interim formula that it is functioning smoochly. 
Indeed, we have seen no persuasive evidence that a phase-in period is neces- 


a 


sary for the carriers to provide their services to the public. Aside from 


the wholly unsupported claim of adverse financial impact RCA Globcom has 
alleged, it appears that only minor short term adjustments such as a 
slightly greater reliance on indirect 
have occurred due to the implementation of the interim formula. In 

sum, the actual experience of the IRC under the interim formula persuades 
us that a phase-in period is totally unnecessary and would disserve the 
public interest by delaying the incentives the IRCs have under the 


formula to improve their services and to offer them at the lowest 
possible rates. 


circuits, and consequent pav-outs 


i a Likewise, we can find no merit in artifically limiting 
the competitive incentive of the carriers to customers located in 


the gateways. We recognize that much of the carriers present solici- 
tation efforts are directed toward customers in those discrete areas 
and may continue to be at least in the short run. However, to focus 
the efforts of the carrier on these points would go far toward institu- 
tionalizing the very criticism RCA Globcom has put forward supporting 
rejection of the interim formula, since the carriers would then be free 


to concentrate their efforts on those major customers located in the 
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gateways without any incentive whatsoever to take into consideration the 
needs of the public outside the satcways. f[n thls regard, we speciileally 
affirm our findings in the Report and Order at paragraph 51 with respect 
to inclusion of all areas of the Continental United States in the formla. 
We stated that 


/w/e_believe that the volume /for _nclusion in the quota 

base/ should be based on all routed traffic. This includes 
direct pickups, direct access and routed WU transfers. 

This is the most likely way to achieve the goal of distributing 
unrouted traffic on the same basis as routed. Direct pick- 

ups /traffic routed directly to the designated carrier by 

a customer located either inside or outside the gateways 

are by definition specifically routed and represent a 
significant portion of overall traffic. Therefore, to coed 


ignore such sraffic would be unrealistic and contrary to 
our policy hevein. 


28.) Rial we *deny RCA Globcom's request that we revisit 
our action rejecting the tariffs underlying the free direct access 


concept in International Carriers Communication, 40 FCC 2d 1082 (1973). 
In that case we found that the IRCs must file applications pursuant 

to Section 222 to expand their operations beyond the gateways rather 

than proceeding by tariff because adoption of "free direct access would 
alter the structure of the industry by altering the rclationships between 
the domestic and the international carriers as to the handling of inter- 
national traffic." Thus, we have already concluded that the tiling of 
applications justifying any expansion of operations outside the gateways 
is a prerequisite to anv proposed expansion. We will not entertain 

RCA Globcom's suggestion here. It is sufficient to note we are con- 


sidering the application and comments RCA Globcom has filed in Docket 
No. 19660. 


FINDINGS REGARDING INTERIM FORMULA'S OPERATIONS 
———— ee RAL LUN 


34. In our Report and Order we found that the interim formula 
provides the carriers with an equitable means of distribution, focusing on 
customer selection and giving each carrier an Opportunity to increase its 
share of unrouted traffic. The interim formula, by functioning in a direct 
ratio method has simplified administration of routing allocations to the 
carriers and eliminated many of the sources of controversies found in the 
original formula. This simplification is accomplished through treating all 
classes of messages as a whole rather than retaining the aspect of the 
original formula which required allocation of unrouted traffic to be made 
according to the various classifications of the messages in the message 
telegraph service, and which also necessitated separate treatment of gateway 
and non-gateway traffic. Instead, the interim formula treats all message 
traffic gencrated in the continental United States in the same way, distinguish- 
ing only between routed and unrouted messages. 


35). It remains Western Union's function to dintribute speol= 
fically routed traffic to the designated carriers. The unrouted traffic 
Western Union reeesves is distributed to the IRCs in the ratio each re- 
celves specifically routed traffic. Rotational distribution of messages 
to the carriers as they are received by Western Union insures that over the 
long run each carrier receives the revenues to which it is entitled under 
the formula. The deletion of the balancing provistons, stnee there {is ne 
longer any need or Justification for them, climinates distortions in distr 
bution as well as long term accumulation of averdages and deficiencies. 
Short run imbalances arising due to traffic variations are corrected 
by adjustment of the carriers! ratios. The Provision for periodically 
adjusting the ratios assures that traffic distribution remains responsive 
to changing conditions brought about customer selection. 


36. Under the interim formula each carrier receives unrouted 
traffic to all points it is authorized to serve. If a carrier adds a new 
service point, the formula is adjusted to include that carrier in the dis- 
tribution of unrouted traffic according to the amount of traffic specifi- 
cally routed through it to that point. Since adjustments concerning new 
points of service are made at six month intervals, Western Union has 
added certainty in meeting its responsibilities under the 
formula and is spared too frequent changes in its distribution prac- 
tices. The Quota Bureau calculates the IRC's ratios of unrouted traffic 
for each country of destination by determining the number of messages 
specifically designated by customers to a particular carrier. The indivi- 
dual carrier figures are then totalled every six months for each destina- 
tion and each carrier's figures compared to that total. ‘The resulting 
ratios represent each carrier's share of routed traffic for each destina- 
tion point and therefore, its portion of unrouted traffic under the interim 
formula to that point. 


INDEPENDENT JUSTIFICATION OF THE INTERIM FORMULA 
ee OR LA 


37. The interim formla provides each carrier with the same 
opportunity as every other carrier to share in the pool of unrouted overseas 
messages Western Union receives. Through the mechanism of distributing 
these unrouted messages to carriers in direct proportion to the number 
each receives to various overseas destinations, the formula encourages each 
carrier to strive to secure as many messages on a routed basis as possible. 
In other words, a carrier's share of total message traffic is dependent upon 
its success in persuading users of the service to place messages directly 
with it. This method of distribution Provides a simple means for the Quota 
Bureau to administer the formula and for Western Union to distribute traffic. 
Since all messages Originating in the ‘continental United States are treated 
the same, rotational distribution of messages insures 1 random distribution 


among the carriers. The direct ratio mechanism ensur2s that the formula will 


generate few compliants about the number of untcuted messages allocated 

to the individual carriers. As a result, Western Union may meet its alloca- 
tion responsibilities through an automated distribution Systen, thereby 
greatly reducing its own administrative costs and limiting the need for the 
Qucta Bureau to resolve compliants. Those few complaints the carriers 
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bring to the Quota Bureau, and none have been broughe 9% our attention | 
the pleadings, may be equitably disposed of since the formula Leaves little 
room for dispute once the facts, based on the Quota Burcau statistical re- 
ports are ascertained and the straight forward allocation system we have 
prescribed is applied to tiose facts. Disputes which the Queta Bureau 
cannot resolve are referred to us for action. 


u 


38. The improvements already made by ITT Worldcom under the 
interim formula are of the type we anticipated the forma would inspire, 
and provide concrete confirmation of the new formula's service to the public 
interest. We expect that once the formula is accepted as the rule, such 
further improvements will soon be forthcoming from all the carriers. 
All the IRCs, whether opposing or favoring retention of the interim formula, 
acknowledge that it maintains or increases the incentive to secure as many 
direct routings as possible. Our past experience in other areas, confirmed 
now by ITT's actions under the interim formula, has shown that carriers 
competing in this fashion must out of self interest strive to improve service 
efficiency and to keep charges as low as is feasible. Such improvements 
benefit all customers, routing and non-routing alike, because the facilities 
provide the same service to both without distinction. Therefore, we find 
that the interim formula is just, equitable, reasonable and in the public 
interest on its own merits and that it is in no way dependent for its jus- 
tification on a required routing system of distributing international message 
telegraph traffic. af 

aoe Accordingly, IT IS ORDERED, Pursuant to Sections 
Ly, 4C1), 404), 201. 222(e) (1), 222(e)(3) and 403 of the Communications 
Act of 1934, as amended, that the formula set forth in the Appendix 


hereto IS PRESCRIBED as the distribution formula for outbound international 
message telegraph traffic. 


40. IT IS FURTHER ORDERED, that this proceeding is 


TERMINATED WITHOUT further action concerning the proposed required routing 


formula for the distribution of outbound international message telegraph 
traffic. 


FEDERAL COMMUNICATIONS COMMISSION 


William J. Tricarico 
Acting Secretary 
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/ We will continue to closely monitor the carriers' activites in the messages 


‘telegraph service, end remain ready to further modify the formula should 
the public interest so require, 
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Formula, Pursuant to Section 222(e)(1) of the Communications Act, for 
che Distribution of Oucbound internacional Message Telegraph 
Traffic Handled by the Westera Unicn Tele tTapn Coapany, As 
amended Through Cecerber <2, 1975. 


This formula, pursuant to Section 222(e)(1) of the Communications Ace 


of 1934, as amended, provides the method for distribucton by The Wester 
Union Telegraph Company (hereinafter refer 


zed to as Western Union) 
among international telegraph carriers of Oucbcund international message 
telegraph traffic handled by it within the Concinental Uaited States, 
as that term 1s defined ip Section 222(a)(10) of the Ccommmications Act. 


The traffic for which distribution 


telegraph traffic by wire or radio, Specifically routed or unrouted, 
handled by Western Union originating in the continental United States, 
provided, however, that quotas established in Section V hereof shall 
mot apply to che Ron~message or weasured services 
mor to marine (shore to ship) tratiic handled by 
Tespect to the distribution of whi 
hereto as Schedule 8B, 


is provided herein ig al} message 


Western Union with 
ch a separate fornula is annexed 


II. Interested Carriers 


The internacional carriers interested in the distribution of traffic 
Tovided for in this forsula will be the following (unless and unecil 

ether internacional carriers enter business): 

Canadian Pactfic, Led. 

French Telegraph Cable Company 

ITT World Communications isc. 

RCA Glooal Comsunicatiens, Ine. 

TRI Telecommunicacions Core. 

U.S.-Liberia Radia Cars, 

Western Union International, Inc, 
In general, an international carriar 4g interested in che distribuciog 
of eraffie provided for hereia whenever ir handles routed traffic to 
a destination poiae uncer the conditions see forces in Section V, below. 
Til. Specifically-Rouced Trafiie 
The righe to receive 3 quota under chis formula shall Gee purpers 42 any 
mannet vhatsoever to linis or to restrict a carcter's Scope Of future 
operations; and a carrier shall always de entitled e5 Taceive its speci- 
fically-routed eraffic es ali descinasisn aveas, 15 12 aecests such eras: 
“2 pursuance of ics sublished Sartiis and eransmics ic 3 


poiae. 


offered by the Carsiess.| 
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(14) £, when filed by messenger, the messag 
routing which has been previously inser 
(Messages shall noc be considered 3 be 
merely by virtue of the use of a pa 
telegraph blank), 


(144) 41£, wnen filed by telephone (whecher to a Westara Union 
office, an agency office, or to a Western Union Cantral 
Telepnene Sureau), a specific routing 4s tasertad oy the 
receiving clerk at the unsolicited request of the sender, 
or 


fae or other direcetly-connected 


(iv) 1£, when filed over a tial 
routtag has been transmitted by 


facility, the specific 
tie sender; and 


4 


(e) (Special tnterin provision for Nestera Unio Internacional, 
Inc.) .Messages shall be considered ciiically-rouced via Westara Unio 


red spe 
International, Inc. when they are filed, withour ssecific roucing via 
another carzier having been designated by the Sender, ac all offices of 
westemm Union lecatad in the area south of 60th Street in the 3orough 
of Manhattan, New Tork; the tain office of Western Union in San Francisco, 
lifornia; and che main office of Western Union in Wasningtoa, BD. C. Call 
ad 


the aceve of which shall be considerad as Western Union International 
public offices for purposes of this Section). 


Traffic specifically roused by the sender via a particular carrier and 
destined to poincs not tariffad oy that carrier shall be considered 
“uareuted and shall be discribuced ia accordance with the provisions of 
Sections V and VI below. 


But nothing in che foregoing shall be conserue 
mational carrier to accept, over tleline # 
customers by a particular carrier, messages wh 
Sender via another internaticnal carrier, 


43 requiring any inter-= 
s furnished co ic 
eh are routed by the 


VY. Quocas 

For outbound, unrouted incernational telegraph cessages descined to 
Particular internacional poines, origicating ac soinecs within che 
coucinental Uniced States handled sy Western Union, chera shall bea for 
each ‘atermational carrier a quoca of such Craltic caleulaced withouc 
cusideracion either of the category A/ or Length of the message. ag 
incernational calegrapnh carrier 13 entitled ce recelve fren Western Usicn 
umrouted traffic under this formula picked up by Western Uaion for each 
overseas cestinaction poine lisced in thiag carrier's elftaccive cucSound ~es-~ 
sage telegrapa tariff as of the release daca of che order preseri ise chis 


L/ The catagories | : ¥ the caret 
formula applies : dule a of 
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IV. Categorias of Mesaages CCI6¢ 

For purposes of calculating the quotas specified tn Section V, balow, all ea 
categories or classes of traffi- shall be considered in the aggregate oe 
with one quota covering all classes of message telegrash traffic, eas 


Notwithstanding any proviston in this formula to the contrary, Western ! 
Union and all international cartiers shall respect specific routings of ; 
any messages handled by ic, and shall transfer to another carrier any . I. 
messages specifically routed via such other carzier. All internacional i 
messages delivered by Western Union shall carzy in the preamble the 


if 


agreed upoa "via" of the international carrier wnich transferred the ee 
message to Wester Union. Messages shall not be considered specifically cai 
touted by virtue of the use of a particular carrier's telegraph blank. “aig 
For purposes of, and whereever used in, this formula, a message shall Es 2 
be considered specifically-routed via a particular carrier in any of the be 

following cases: . : ‘ 

(a) Where messages are filed at an office established, cperated, ; 

and maintained by an international carrier, whether filed in person, by = 
messenger, by telephone, or received Over a tleline or cther direetly= BS 
connected facility terminating in such office, unless the customer ges 
Specifically routes such Meséages via a carrier other than the carrier “ 


Maintaining such office (direct gateway pickup) ; 


(b) Where messages are Filed directly with a particular inrer- 
national carrier at its gateway office by means of domestic communications 
Retworks such as. domestic telex, TWX, telephone, or matl, or by messenger 
so long as the customer pays all charges incurred in ccanection with the 
use of such means for the purpese of £iling international massages 
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(direct access); be 
Sneed 

(¢) Where messages are filed with an international carrier ag 

by a customer locared oucside that carrier's Sacteway city by means of ae 
a tieline or other directly-connected facilir terminating in thac meal = 
carrier's gateway offic » 30 long as the costs for establishing, operating Ee 
and saintaining such facility are borne by the customer (hincerland ess 
tileline); od 


(d) Where messages are filed with Wescera Union at any of its 
offices (excepe those specified in (e) below) or by other means of 
filing provided for in the Wester Unien tariff, and transferred by 
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Westera Union to an international carrier over Wester Union's lancline as 
Systea, so long as the following conditions sare met: t 
(f1) 16, when filed in person, che specific routing is writcen Es 
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in by che sender, cia 
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formula, whether thac carrier serves such poinc direcscly or by iacer- 
comnection; and, therenfrer, a carrier ahall be entitled to a qucta for 
each addittonal deseination pofac which chat carr‘er {fs authorized by ‘ 


wah ~ to 


the Federal Communications Commission to serve directly. As determined pret. 
ta accordance with the preceding, an internacional carrier's cuota shall 
be, for each eligible destinacion peins, che ratio of the number of pet 
oucbound routed messages to such destination poine (as calculated see 


Pursuant to Section IV above) handled by such daternational carrier 
during the base period to the tocal uoumber of touted messages destined I 
to that poiat handled by all aternational carriers serving that point eM 
(whether p! -xed up dizectly by the carrier or traasferred to it by 
Western Union) during the same period. Upea che effective dace Of \this 
formula, the {nteizal quotas shall be calculated on a basis as the Federal 
Communications Commission shall by order prescribe, Thereafter, the 


pt 
quotas snall be recalculated at Six-conth intervals on the basis of 
traliic figures for the equivalent preceding six-month period, at which 
tine any adjustments to the mumber of destination points served by 
international carriers which have occurred since the previous adjustmene 
Shall be communicated to the aczinistrative body provided for in Sectios 


we ew ate Ss tt a 


X below which shall comiuricare to Westeza Union the appropriate change 


to be made in ‘ts distribucion of traffic, The above adjustment shall 
take place on dates to be determined by che interested parties. 


VI. Distribuciton of Trafiic in Accordance with Quotas 


i 
The quotas established by Section V hereof shall be applied by Westers 
Union as follows: 


ly-reuted traffic shall be transferred ‘to the = 
cated by such routing; and 


international carri 


(44) Unrouced message shall be distributed (without regard “is 
either to their length or classificacion of service) in the order of their en 
arrival at the western Union distriburion office so that each incer= pore 
national carcter will Teceive a volume of tmrsured messages which will Seer 
equal its queta. Lf ehe Sessages so distribuced fail in any month co ro, 
Sive the {nternacional Carrier its quota, the distribucion of messazes tr? 
Shall be modified as saon as practicadle afcer the ascertainnene of such got 
cefictency in such Manners aS to coczensate for such deficien Y and ¢ arya 
assure €o such carrier thereafter Teceives {fs quota. Inasmuch ag the eee 
quota system sec forth herein ts designed to chaage automatically if few 
traffic patterns change, the imbalince Teferred co above will be essentially Ee 


self-cotrecting. However, in no evens aze deficiencies which may result 
in the shert zum to be considered legal obligactons 4n which any carrier 


ew 


has a vested interese; ane, accordingly, shere shall be nO a2ceumulacion 


Ne ae 


of such deficiencies fred year toi yeas, tack ‘nternational carrier en 


. 


co share fn such di eribucion shall furnish to che doing distribution 


any informacion necessary to enasle sucn distribution of unrouted ness 
so be effected in accordance with eh: Orsula. For purposes of the 


annual adjustmence to the quetas provide or i2 Seceflon V above, all 
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interested tntermmational carriers Shall decternine dates eacn year sy 
which traffic daca is to $e supplied to the committee provided for in 
¢ 
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Slon xX below. 
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— 
If any international carrier entitled to a quoca reserves {a any 2zonch tg 
a larger Percentage of unrouted messages than {ts quota, Westerg Untan hues 
Shall cransfer to the other internacional carriers interested therein 7 
a sufficient aumber of umrouted messages destined to the same soiat to 
balance the excess received by the particular faternational carrier. 
These overages shall mot be considered legal oblizacitons of the Patticulas l 
facernational carrier and shall not be accumulated from year to year. ts 
, sem 
VIL. Distribution Offices bos 
fora 
The Merged Company shall distribure traffic destined for transfer to acme 


an international carrier from a distribution office or offices selected 
by it and approved by the Commission. 


nese Py 
4 ’ 
? 


— 


Each {oternaticnal cartier enticled to share fa the distribution of 


messages fron distribution offices of the Merged Company shall have 
access to such distribution offices at any time tO protect its interests 


in the method of making such distribution and transfer of messages to 
its operating -rooms. 


ee 


VIII. Transits Traffic | 


ie is understcod thae this fornula does nor cover any telegraph ctraffie : 
Originating outside the Uniced States and transiting the Unicad States, ' 
and that all such traffi- handled by Westerg Union shall be turned over 
to the internaticnal ecarriar wiich would have handled the same if the 
cousclidacion or merger of Western Union and Postal Telegraph, saG., 
had not occurred or as say be specifically routed, 


IX. Equality of Treatment cf International Carriers and Division of 


Charges oe. 
Except as provided in Section IV of thts fornula with Tespect to message Stage 
trafiic originating in certains gateway offices of Western Uniten, the ane 
Services furnished by che Marged Company to she ineerna fenal carriers ter 
in connection with the handliazg of facertacional erafé 


: 
x 
ic covered by thig 
; and che division of 
charges for such oucbound faternacicnal crarfie shall be such thae 
3g 


Westera Unton shall retain or receive, for landline 


fornula shall be uniform and non-discerin: atory 


be ett ats by 


AS 


Raul ta cennection Aah 
i with tneernarional traffic handled by ZC, of foe pickup services, azoures ed 
which shall be ptescribed from tine cto tine Sy the Federal Cocmunications 


Commission. 


pith Aceinistraction 


ieee 
ny! 


¥ 


ae 


The supervision of 


Zz 


@ creracions of this formula shall be by a cometccee 
cf represencarives Of 2ach of the inceresced ‘ncernac:onal Gacriars | 
in snich comiccee each Cazrier shall tave equal Tepresentation, and 
she costs of wnlea shall se equitably shared Oy the internacional catriess, 


All costs tnolved in the maintenance by Western Union of distribution 
offices and Jn the distrébuticn by it of traffic under this fornula, 
including the cose of maintaining appropriate records as to the 
distribution, shall be equitaoly shared by the international carriers 
receiving traffic under this fornula and Teimbursed by chem to Western 
Union; and all costs of distribucton of traffic beyond the distribution 


c u 
offices of Western Union shal! be borne by the tnternacional carriers. 
In the evence there is Gisagreemenct among the members of the cocniztee 
with respect to any feature of the distribution of traczfic under this 
formula, the disagreement shall be subaitted to the incerested carriers, 
tacludiag Western Union. In the event the carriers are unable to agree 
among themselves, the matter shall be submitted to the Federal 


Communications Commission for a suling. » 
Xi. Effective Date of Formula 


The provisions ef this formula shall becore effective and shall govera 
the distribution of traffic on Feotuary 1, 1976. 


SCHEDULE A - DIVISION OF ouTz0uND CHARGES 


The landline or pickup charges shown in the cable below coposite each 
Service classification under the eaption "Divisions Fer Word", and 

the nuzber shown in the table below Opposite each service classification 
under the caption "Minimm Number Chargeable Words Per Message,” shall 
be respectively the charges per werd (cable count), and the fewest 
mumber of words (cable count) per =e Sage which are to be charged by 
Westera Union for handling oucbound incernarioral message 
each classification handled by dless of the point 
the United States or the poin c 
ia the United States, xrovids 
coutiaue to pay to the Canadian carci 

which were being paid on July 1, 1958, wich respec: to c 
exchanged with Canadian carriers dest med to those points wh 
subject to the Teleccmamicatcions Agreerent between the Unice 
of American and 8B 
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COOL 
Landline Haul Divisions Poem 
Minimum Number Diviston 
of Chargeable Words tex 
Per Messace Nord ' 
(cancs t 
Full Rate 7 9.5 
Latter Telegram 22 4.75 
O0.S. Goverment Full Rata (No: discotmt) 7 a.9 
U.S. Government Full Rate (At discout) */ 7 4.75 
9.S. Government Letter Telegram 22 4.75 
Other Governsent Full Rate (No discount) 7 9.3 
Other Government Full Rate (At ciscount) */ 7 4.75 
Other Gcvernment Letter Telegram 22 4.75 
United Nations full Rate (No discowt) 7 9.5 
vaited Nations Full Rate (At discount) */ 7 4.75 
Cnited Naticns Letter Telegram 22 4.75 
“@ C8 roloe* cal 7 4.75 
Jrgent Press 14 3.3 
irdinasy Press 14 Sad 


*/ Te “ac discomte” division shall acoly if a discowmt of 50 sercent apsliss t5 


tse through ratas. As scen as the discsunt is eliminated wit. gcesrect to any soint, ss 

mie charges acplicable to "No discome” traz#ic shall autcmatically arsly. ease 
& 

Sia 

oe 

Fs 


[entries 


a 


CCOTA 


FEDERAL COMMUNICATIONS COM MISSION 


WASHINGTON, 9.C. 20554 


October 7, 1977 


IN REPLY REFER TO: 


9700 


Mr. John H. Munroe 

International Quota Bureau 
J 26 Broadway 

New York, Ne rk 10004 


John A. Ligon, Esq. 

ITT World Communications Inc. 
67 Broad Street 

New York, New York 10004 


Roger P. Newell, Esq. 

Western Union International, Inc. 
One WUI Plaza 

New York, New York 10004 


Mr. Jd. R. Moman 

TRT Telecommunications Corporation 
1747 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Mr. d. A. Berenger 

The French Telegraph Cable Company 
25 Broad Street 

New York, New York 10004 


Laurence Singer, Esq. 

The Western Union Telegraph Company 
1828 L Street, N. W. 

Washington, D. C. 20036 


Francis J. DeRosa, Esq. 

RCA Global Communications, Inc. 
60 Broad Street 

New York, New York 10004 


Gentlemen: 


On October 5, 1977, the United States Court of Appeals for the Secon: 
Circuit granted petitions for rehearing filed by the Commission and ITT 
World Communications, Inc., in RCA Global Communications, Inc. v FCC, Case 


7s CCI73 


No. 522. The case involves our Report and Order and Notice of Proposed 
Rulemaking,57 FCC 2d 190 (1975) in which (1) we found the formula gover- 
ing distribution of outbound, unrouted international message telegraph 
traffic among the international record carriers to be unjust, unreasonable, 
{nequitable and not in the public interest, (2) instituted a proposed 
rulemaking examining the legal, economic and operational implications 

of placing distribution on a required customer routing basis, and (3) 
prescribed a new or "interim" distribution formula pending the outcome 

of the inquiry looking into all routed distribution. 


In granting the petitions for rehearing the Court directed 
us to hold further proceedings and to make further findings concerning 
"whether the promulgation of interim formula has, in the opinion of 
the FCC, a factual basis in the record independent of the FCC's tentative 
preference for on all-routed system". The Court also suggested that 
after 10 months of experience with the "interim" formula interested 
parties could now file comments concerning its operations. Finally, the 
Courts stated it was retaining jurisdiction over the case and that it 
expected us to conclude our proceedings within 60 days from the date 
of its order and to allow 30 days for the filing of comments within that 
period. 


In view of the foregoing, we are inviting interested parties to 
file comments by November 5. 1977 addressing those issues outlined in 
the Court's decision. Since the Court has suggested that we act within 
60 days, the parties are cautioned that no extensions of time to file 
are contemplated and that the Commission will consider only comments 
filed by November 5, 1977. 


Sincerely 


(hip Luks 


Walter R. Hinchman 
Chief, Common Carrier Bureau 


rOOIA 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20 


- 


In the Matter o£ 

International Record Carriers' Scope 

of Operations in the Continental 

United States, Including Possible : Docket No. 19660 
Revisions to the Formula Prescribed RM-690 


Under Section 222 of the Communica- : 
tions Act. 


To: The Commission 


COMMENTS OF RCA GLOBAL 
COMMUNICATIONS, INC. ON REMAND 
In response to the Commission's letter of October 7, 

1977 (Reply ReZ. 9700), RCA Global Communications, Inc. 

(RCA Globcom) submits herewith its comments with respect 

to the matters which the United States Court of Appeals for 
the Second Circuit referred to the Commission for further 
analysis and study in the Court's Opinions of WUSY, aie aed 


(559 F.2d 881) and October 5, 1977 in its Docket No. 76-4054. 


In its Opinion of July 27, the Court vacated the 


Commission's Report and Order and Notice of Proposed Rule- 


making, released on January 7, 1976, 57 F.C.C.2d 190 (1976) 


(the "January 7 Order").* In its subsequent Opinion of 


* The January 7 Order established the so-called "Interim Inter- 
national Formula ("Interim Formula") as a basis for the 
distribution by The Western Union Telegraph Company ("Western 


(continued on next page) 


October 5, the Court asked the Commission to determine 
“whether the promulgation of the ‘interim’ formula has, in 
the opinion of the FCC, a factual basis in the record, 
independent of the FCC's tantative preference for an all- 


routed system."* 


In our view, the Commission cannot reasonably con- 

Clude that it has. This was true, we submit, when that formula 

first was announced in January 1976. And, after more ti a eleven 

months of experience unde=- it this conclusion is clearer 

Still. Under the circumstances, the Commission's only proper 

course, we submit, is to advise the Court that the Interim 

Formula has no proper basis and that, in accordance with the 

Court's decision, this matter requires further study and 

analysis. Pending such study, the Original Formula, which the 

Court did not find to be "unlawful",** should be restored. *** 

Leiesihiihiiniliiaibaiica wai baas das 

(continued from preceding page) 

Union") of unrouted international telegrams among the U.S. 
international record Carriers (sometimes referred to 

herein as "IRCs"). Due Primarily to an administrative 

stay of the Janua 7 Order, the actual changeover to the 
Interim Formula did not take effect until mid-November, 1976. 

ad Slip Opinion of October 3+ L917, BO. 4-5. 

my dG Be OG, 

*** We understand that Since both the Original and Interim 
Formulas are on a fully-automated basis, it would take 
Western Union approximately thirty days to restore opera- 
tions under the Original Formula. (Letter from Western Union 


counsel to all parties of August 1, 1977.) We further under- 
stand that the costs of such restoratirzn would be nominal. 


2 
a} 
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This, as the Court made clear, would be without 
prejudice to the Commission's prerogative, if so disposed, to 
pursue, in further proceedings, other alternatives to the 
Original Formula which would meet the statutory standard of 
being "just, reasonable, equitable, and in the public inter- 
est."* While we adhere to our oft-expressed view that the 
“all-routed" concept is not such an alternative, there are, 
as we show, other approaches which the Commission might 
appropriately explore if it still concludes that the Original 


ormula should ultimately be replaced. 


Preliminary Statement 


In its two previous attempts to address the Interim 


Formula -- in its January 7 Order and its further Memorandum 
Opinion and Order of September 27, 1976** -=- the Commission, 


we submit, paid insufficient attention to the public interest 
considerations which RCA Globcom has persistently sought to 
raise. These considerations weigh against the simplistic 
modification of the international formula which the Commission 


has heretofore sought to promulgate. 


* Section 222(e) (3) of the Communications Act of 1934, as 
amended, 47 .0.S.C. § 222 (e) (3). 
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RCA Globcom dees not believe that it is necessary 


to recount in detail the various provisions of both the Or 


iginal 


(1943) and Interim Formulas, the general manner in which they 


Operate or the extensive procedural history of this docket. 


This background information has been provided in the Court's 


Opinions, in the Commission's prior Orders in this Docket and 


in various pleadings previously filed with the Commission. 


We would, however, emphasize the following: 


~~ The Court did not find in either of its Opinions 


tmat the Original Formula was unlawful or that the public did 


not receive less than the highest quality service under such 
| 
Formulas. To the contrary, in its October 5, 1977 Opinion, 


the Court expressly stated that "(w]e do not regard the 1943 


formula as ‘unlawful'."* 


~~ Communications Act § 222(e)(3) makes clear that, 
whatever the virtues or faults of the prior formula, any 
replacement must be found, on adequate proof, to be "just, 


reasonable, equitable, and in the public interest." 


The thrust of RCA Globcom's present comments will 


be to Cemonstrate that the Interim Formula reflects an unsound, 


‘<<a 


* 


Slip Opinion of October 5, Lit, Be. 3. 
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a@ priori preference for "competition". This preference is 
unsupported by sufficient facts of record, or by the required 
analysis, which would suggest that the pursuit of such an 
abstraction serves, in this case, the Communications Act's 
fundamental objectives of assuring the American people effi- 


cient and economical communications service. 


To the contrary, the Interim Formula suffers, not 
only from the infirmities which prompted the Court of Appeals 
to criticize the Commission's tentative preference for an 
"all-routed" approach,* but from some of its own. The 
interim Formula has been shown, in its year of operation, to 
Gisserve the public interest by imposing unnecessary costs on 
the industry and by shifting traffic to less efficient routes. 
If allowed to stand, it will continue that disservice. The 
Interim Formula, moreover, is neither just nor reasonable nor 
equitable. Its effect is to shift abruptly, from one carrier 
to another, large amounts of traffic which the affected 


carriers had handied efficiently and upon which they had 


legitimately relied. 


* (See 559 F.2d at 888-891.) Consistent with the Court's 
limited remand, RCA Globcom will not repeat here its 
arguments against the "all-routed" proposal, except to 
the extent that they apply with equal, if not greater 
force, to the Interim Formula. We reaffirm, however, our 
prior positions as to the all-routed proposal and concur 
fully in the Court's view that the all-routed plan has no 
adequate basis in the record thus far made. 
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We also will show, without prejudice to our basic 
position, that if the Commission still believes that the 
Original Formula requires modification and that Western Union's 
Gistribution of unrouted traffic should be linked, in some 
fashion, to an IRC's ability to obtain routed traffic, then 
the Commission should, in further proceedings, consider ap- 
proaches different from those of the Interim Formula. These 
other approaches would better serve the public interest by 
minimizing the negative features of the current Interim 
Formula, as well as the adverse effects which have been in- 
flicted on RCA Globcom by the abrupt change from the Original 
Formula to the Interim Formula. 

I. The Interim Formula Is Not "Just, 


Reasonable, Equitable, and in the 
Public Interest" 


A. The Interim Formula Will Impose Counterproductive 
Sales and Marketing Expense on the International Telegram 
Service. 


er 


As the Commission's January 7 Order made clear, a 
desired result of the transition to the Interim Formula -- 
in which unrouted traffic would be distributed in proportion 
to an international record carrier's share of routed traffic 
-- was "a more aggressive marketing effort" on the part of the 


ikCs.* In ruling on RCA Globcom's subsequent request for a 


eee nents eetntestestsetoneecusnemasten 


* 37 ©.C.C.2a at 215, 


Stay of the January 7 Order, the Commission again pointed 


out that the Interim Formula would lead to greater "“solicita- 
tion efforts.”* It discounted, however, the data we suppiied 
which showed the negative impact these additional activities 
would have on the IRCs' relatively small and declining tele- 


gram service. ** 


The Court, in its July 27 Opinion, did not view the 
matter so lightly. The Court agreed with RCA Globcom that 
intensive advertising campaigns by the IRCs "would add mater- 
ially to the cost of the messages and be a burden instead of 
a benefit to the oublic."*** The Court further noted the 
absence of findings of fact by the Commission as to the extent 
and nature cf potential advertising and marketing costs which 


would be added to the international telegram service. 


The Interim Formula -- indeed any distribution 
formula tied specifically to a mistaken notion that "competi- 
tion" for customer routings is somehow an abstract goode -- 
will markedly increase the IRCs' costs of providing telegram 


service. This arises from the need to engage in increased 


* International Record Carriers’ Communications, 61 F.c.c. 
24 183, 185 (1976). 


* See, e.g., RCA Globcom "Petition for Stay” of February 11, 
1976, 4t py. 13. 


"ree $59 ©.28 at 629. 
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sales and promotional efforts both to retain and improve 
positions in a market whose long-range prospects are negative. 
Inceed, in this key respect, the Interim Formula may well be 
even more objectionable than the all-routed approach since, 
under the Interim Formula, an IRC can obtain, for each routed 
message it solicits, two or three additional messages.* This 
adds to the incentive to engage in excessive and unnecessary 


marketing expenditures. 


The public interest is adversely affected by the 
wasteful spending that must result. (It is worth recalling 
that a desire to eliminate such excesses and the costs they 
inflict upon users of the telegram service was one of the 
factors which prompted the promulgation of the Original 


Pormuia. (See 10 F.C.C. 184, 18. (1943).)) 


* Under the Interim Formula, for each message carrier A 
obtains from carrier B's customer, there is the following 
effect: (a) one outgoing routed message is received; (b) 
one outgoing unrouted message is received; (c) as foreign 
administrations generally return incoming traffic to a 
carrier in proportion to the traffic it send overseas, one 
or two incoming messages may be turned over to carrier A. 
This "bonus feature” of the Interim Formula was neither 
recognized or considered ky the Commission in its prior 
decisions. Although the Interim Formula apparently is 
intended to encourage efforts to reach those senders who 
do not now route, this unrecognized feature of the formula 
actually encourages IRCs to concentrate their efforts on 
senders who already route and to ignore those who do not. 
The operative reality of the Interim Formula is contrary 
to the Commission's purpose and intent. 


Market research by RCA Globcom indicates that 


Virtually all social traffic (in excess of 90%) and the vast 
majority of business traffic (approximately 65%) transferred 
to us by Western Union is unrouted. Since the implementation 
of the Interim Formula toward the end of 1976, RCA Globcom 
has been required to nearly double its combined advertising 
and marketing expenditures devoted to overseas telegram 
service, from approximately $340,000 in 1976 to approximately 


$670,000 (annualized) in 1977.* We now have many more sales 


ty 


epre 


i) 


entatives assigning a greater proportion of their total 


ct 
te 


ime to the telegram service. Despite this substantial 
increase in marketing effort (which we assume has its parallels 
at the other IRCs) there has been no discernible effect on the 


volumes’of unrouted traffic generated by the public. 


This increase marketing activity is directed prim- 
arily at ae business customers who file their traffic 
through central communications centers and who can be reached 
by direct sales contact and institutional and direct mail 
advertising. This market segment accounts for virtually all 


the routed traffic. As we will discuss infra at pages 16-17, 


contrary to the hypothesis underlying the Commission's Orders 


* This increase is generally consistent with the fi 
estimated at page 14 of our "Petition for Stay” o 
January 7 Order filed in February, 1976. 


gures we 
£ the 


“1 O~ 


in question, most of the IRCs' increased marketing activity 
resulting from the formula change of necessity has been 
directed,not at encouraging new customers to "route", but 
at capturing existing customers of their competitors who 


already "route". 


RCA Globcom has been informed by its marketing 
personnel and advertising agency that a marketing program 
which would have some reasonable expectation of communicating 
with, let alone convincing, the occasional (predominantly 
social) senders of unrouted telegrams in an attempt to obtain 
their routings,* would require, at a bedrock minimin, the 


following additional costs: 
(1) Advertising campaicon to the public: 


Any attempt to reach the social users who are 
scattered across the country and who originate the bulk of 
the unrouted traffic would involve a costly advertising 
campaign. A minimum campaign with a nationwide reach appro- 
priate to the Commission's apparent objective, would we are 


advised, require six insertions in a major monthly magazine 


* Such senders often may be people using the service on a once- 
or-twice-in-a-lifetime basis, and they rarely send more than 
one or two messages a year. 


(Reader's Digest, for example), plus 13 insertions in a 
Major weekly periodical (TV Guide, for example). Our adver- 
vertising consultants also advise us that space and mechani- 

cal costs for such a program would come to about $947,000. 


Such campaigns would have to be renewed, from time to time, 


to maintain effective contact with the "market". 


(ii) Marketing campaign to corporate users: 


A significant portion of unrouted telegram traffic 
is initiated by corporate users who do not file through a 
central corporate communications room, but rather telephone 
Western Union and are charged either directly by Western 
Union or by AT&T on their telephone bills. To attempt to 
reach these business users, a coordinated campaign of adver- 
tising mailings (at an estimated cost of $240,000), plus 


added concentration by RCA Globcom's sales force on telegrams 


th 


(at an approximate cost of $150,000) would be required.* 


In summary, if such a sales effort were to be 
undertaken by RCA Globcom, it would involve the following 


cost exposure: 


* The cost figures for direct mail represent the estimated 
expense of 4 mailings to each of 100,000 potential corporate 
telegram users. Additional salesmen also would be required 
to follow up with these customers. 


CC98S 
-12- 
Current Costs 

Advertising Marketing Total 
$45,000 $625,000 $670,000 

Additional Projected Costs 
i. Social. User 947,000 ~ 947,000 
ii. Corporate User 240,000 150,000 390,000 
Total Costs $1,232,000 $775,000 $2,007,000 


If others in the industry were to follow suit and 
increase their marketing efforts correspondingly, we estimate 
that at least three times the expenditures we project for RCA 
Globcom would be spent by the industry overall. These added 
costs could constitute as much as 15 percent of total revenues 
derived by the IRCs from the international telegram service 
of about $42 million annually,* and will exacerbate the 
losses already being sustained on the telegram service by 
RCA Globcom and others, thereby increasing the existing 


pressure for rate increases to the public. 


Conversely, as we pointed out both in our prior 
Pieadings to the Commission and our briefs to the Court, the 


Interim Formula confers no compensating benefits upon the 


* The revenue figure represents outbound, inbound, and transit 
traffic. If the added costs were ar_plied solely to the 
outbound traffic which they are designed to influence, the 
Marginal cost rate would approximately double. 
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communicating public. The additional expense incurred will 
merely serve to redivide a static or declining market and not 
generate new business. As the Court of Appeals pointed out 
in its Opinion of July 27, the typical sender of unrouted 
traffic is satisfied to file his message with Western Union 
and leave the matter of transmission to the telegraph company. 
The net effect of the Interim Formula works to the overall 
disadvantage of the public from the Standpoint of both cost 
and efficiency. 

B. The Interim Formula Does Not Promote 

the Efficient Handling of Traffic 

Contrary to the Court of Appeals' apparent belief 

(Slip Opinion of October 5, p. 2), the best known technolo- 


transmission are not always utilized under 


rh 


gical methods o 
the Interim Formula, although those methods were available 
under the Original Formula and would be again if it were re- 
stored pending additional Commission studies of possible 


alternatives to that Original Formula. 


The Interim Formula in operation has resulted in a shift 
of traffic from direct circuits maintained by carriers such as 


RCA Globcom to indirect routes maintained by other carriers. 


This has several negative effects: 


to 
Ee) 
sj 


ee 
(i) It results, by the Commission's own analysis 


discussed below, in less efficient traffic handling. 


(ii) It results in increased Payouts to foreign 
administrations from the U.S. Share of the revenues. Thus, 
a given volume of traffic produces less total revenue sharing 
with transitting overseas administrations. This in tum 


increases the pressure for rate increases to the U. S. public. 


(iii) Communications Capacity which RCA Globcom has 
in place and available to handle this traffic on a direct 


basis has been idled. 


As a result of the introduction of the Interim Formula, 
over 50,000 unrouted transfers from Western Union to the IRCs, 
destined for the 21 countries listed in Attachment aA here‘o, 
will be reallocated in 1977 from IRCs with direct circuits to 
those destinations to IRCs which do not have direct circuits 
to those countries. This diversion from direct routes to in- 
direct routes will result in an annual revenue loss of over 


$130,000 to the vu.s. industry overall. 


In addition to the revenue érain to the industry which 


occurs by reason of the transfer of traffic from direct cir- 


cuits to indirect routes, the Commission has long recognized 
that direct routings improve efficiency and minimize outages. 
In the past, these considerations have been held to justify 
expansion of overseas routes by the IRCs and the extension 


of their operations into new gateway cities. 


Thus, the Commission has stated in authorizing route 


expansion by a carrier: 


"An authorization ... to provide service 
+ + « ON a direct basis rather than an indirect 
basis . . . should improve efficiency to the 


extent that traffic no longer must be switched 

through [a second country's] switching system and 

be hauled between [a second country and its ul- 

timate destination] over landline facilities."* 

Similarly, in authorizing the IRCs to extend their 

eperations into additional gateway cities, the Commission 
Stated that policies which provide more direct routines and 
less backhauling of traffic promote efficiency and economy. 
Thus, the Commission stated, "[b]ly denying each carriers' 
customers the opportunity to route traffic to the gateway 
nearest the individual customer's location, the existing policy 
fosters inefficient routing."** We believe essentially the 


same considerations militate against the use of indirect, less 


efficient routings fostered by the Interim Formula. 


* TRI Telecommunications Corp., 46 F.C.C.2d 1042, 1052 (1974). 


International Record Carriers' Communications, 58 F.C.C.2d 
1 £207 (1976). 
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Moreover, the shift of traffic from existing 


direct cir- 
cuits idles these circuits, at least Over the short run, and 
results in a waste in investment both in transmission facilities 
and in switching plant allocated to handle this traffic. This 
Situation adds to the inefficiencies in traffic handling result- 


ing from the operation of the Interim Formula. 


Thus, it cannot be assumed that Operations under the 
Original Formula and the Interim Formula are equally "efficient". 
-adeed, as shown, the Interim Formula results in some cases in 
taking traffic away from the most direct, and generally least 
costly, transmission routes, thereby adding unnecessarily to the 


burden which must be borne by the U.S. industry and, ultimately, 


the U.S. ratepayer. 


C. The Basis of the Interim Formula Which 
is Predicated on Increased "Competition" 
as_a Desirable End in Itself is Unsound 
RCA Globcom submits that there is no evidence to warrant 
the Commission's earlier assumption that the construction of an 
international formula which incorporates conventional concepts 
of "competition" will improve efficiency and service and lower 
costs to the public. To the contrary, we submit that increased 
competition for routings will have no positive impact on service 


to the public* and, indeed, will raise rather than lower the costs 


of this service. 


The Commission's initial promulgation of the 


Interim Formula was predicated, in large part, on its 


ee een ee 


It is undisputed that the IRCs' role in the Overseas trans- 
mission of unrouted traffic filed with Western Union is typically 


y 


* 
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preference for increasing competition by the IRCs to turn 
unrouted traffic into routed traffic. The Commission's 
reliance on increased competition in the context of a 
formula change is, we submit, unsound. There is no indica- 
tion in the prior record -- and we perceive none now -- of 
how an increased competitive struggle for routings which 

the Commission envisages will contribute to service improve- 


ment or reduce the cost of service to the public. 


Rather, the Interim Formula, like the all-routed 
proposal, has precisely the opposite effect on those primary 
interests by multiplying solicitation costs. It also results 
in certain instances, as shown above, in transferring trarfic 
to less efficient, more costly routings. Since the law is 
clear that the mere assertion of the purported benefits of 
competition is not enough to sustain a Commission edict (Fcc 
v. RCA Communications, Inc., 346 U.S. 85 (1953); Hawaiian 
Telephone Co. v. £CC, 42938 F.2d 771 (D.C. Cir. 1974)), the burden 
remains on the propenents of the Interim Formula to show how 
the competition for telegram routings, which it seeks to promote, 
will serve a beneficial public interest purpose. This is es- 
pecially true in light of the fact that the telegram market 


is a generally declining one.* 


* This decline has been recently documented in the September, 
1977 study by Horace J. DePodwin Associates, Inc. on behalf 
of Graphnet Systems, Inc. in cornection with FCC File No. 
W-P-C-1430. 
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It would also appear that the Interim Formula in 
Operation produces a result, in practice, which is far from 
the Commission's apparent intent. It creates incentives 
which encourage the IRCs to seek to increase their share of 
"unrouted" traffic, not by pursuing the occasional "hinter- 
land" customer who does not now "route", but by intensifying 
their solicitation efforts to change the “routings” of large 
business customers in the "gateways" and other metropolitan 
centers who already "route."* This is due in large measure 
to the "bonus" feature of the Interim Formula which rewards 
a carrier for every routed message with 2 or 3 other messages. 
We submit that this is inconsistent with the Commission's 
expressed desire to promote “consumer choice" and thus to 
achieve "a consequential reduction in unrouted traffic."** 

Iz also is indicative of what, we submit, is a lack of under- 
standing of the operations of the telegram market reflected 


in the Commission's prior orders. 


As previcusly noted, rather than producing discernible 


benefits, the Interim Formula works to: 


* RCA Globcom Reply Brief to the Court of Appeals, Bp. 28. 
indeed, this is the only policy the IRCs could follow, 
unless they undertake the major expenditures, discussed 
at pp. 9-10, supra, necessary to reach the occasional user. 


** $7 7.C.C.22 at 215. 
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‘ty 
(a) Increase substantially marketing expenses asso- 


Ciated with the telegram service. 


(6) Increase payouts due to increased reliance on 


indirect routings -- a pure loss to the U.S. companies and 
‘ ratepayers; and 


(c) Produce a short run waste of capacity for the 


<- : a : 
carriers who abruptly lost significant quantities of traffic. 


The Commission has not heretofore penetrated the sur- 


face plausibility of the Interim Formula. But when super- 


ficial appearances are subjected to rigorous analysis, it is 


plain that the Interim Formula has not served and, if continued, 


will not serve the public interest. 


DBD. The Interim Formula Is Not Fair 
As Between the Carriers 
Be ee NSS Sle Sr ter SL 


Any formula promulgated by the Commission not only 


ee 


must meet "public interest" standards, but also must pass the test 


of inter-carrier fairness implicit in the statutory standards of 


"justness", "reasonableness", and “equity". The Interim Formula 


does not, we submit, pass this test. 


The effect of the formula change which became operative 


last November has been to abruptly shift large blocks of traffic 


res 


from RCA Globcom to other carriers. There is, we submit no warrant 


for this action save naked agency fiat. 
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We do not now suggest, nor have we ever suggested, 
that the pattern of distribution devised in 1943 is immutable. 
But that distribution was based, ‘in substance, i= not in 
terms, upon a contract in which both RCA Globcom and the other 
Carriers now asking for a "new deal" bargained away other rights 
of substance. And, for 30 years, other decisions have been 
Made in light of and in reliance upon that agreement. If 
that distribution is to be abruptly set at naught, such a 
decision should only be based on some finding that RCA Globcom 
has misused or abused the position which it acquired, thereby 
rendering the operation of that formula "unjust or unreasonable 


or inequitable or not in the public interest." 


On the present record, no such finding is conceivable, 
let alone appropriate. There is no suggestion that, under 
the prior formula, RCA Globcom slighted" in any way whatever 
its telegram service either to those areas where it received 
the bulk of Western Union's "unrouteg" filings or to those 
areas where some other carrier received the bulk of such fil- 
ings. In more than 30 years of operation under the prior 
formula, RCA Globcom served the public faithfully and well -- 


everywhere. 


If the IRCs had been free, since 1243, to “compete” 


for Western Union's "unrouted" filings and if one hypothesizes 
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a "disinterested" choice of forwarding carriers by Western 
Union, there is no reason to believe that the distribution 
which would have resulted would have been very different from 


the one which emerged under the prior formula. 


In virtually all cases in which one carrier or another 
received, under the prior formula, most of the unrouted traf- 
fic to a given area, the so-called "favored" carrier is the 
one which was a leader in the provision of service to that 
area when the Original Formula came into effect. There is no 
reason to believe that, in the absence of a formula, the leader 
woule not have been able to build on that leadership. The 
formula restricted in the public interest the .@ader, no less 


than the others. 


Indeed, the Interim Formula, by linking the distribu- 
tion of unrouted traffic nationwide to routed filings, tends 
to reward efforts which are unrelated to the provision of 
service to the majority of senders of unrouted traffic. This 
is because the bulk of the routed filings which, under the 
Interim Formula, served as the allocation base arise in the 
few cities designated as "gateways" -~- not the "hinterlane" 


which comprises most of the country. 


The Interim Formula has, no doubt, a plausible ring 


eo it. Wut it is, under analysis, fundamentally arbitrary. 
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The prior formula on the other hand suffers from no such 
vice. It did not, to be sure, produce the distribution which 
some carriers now would like. But it is based on contract -- 
On agreements which ITT Worldcom and TRT now seek to repudiate 
after they have reaped their benefits from those agreements. 
II. The Continuation of the Unjustified 
Interim Formula Arrangement Exposes 
RCA Globcom to Unwarranted Losses 
of Traffic and Revenues 
There is little dispute that RCA Globcom is the 
principal party which has suffered substantial traffic and 
revenue diversions as a result of the introduction of the 
Interim Formula.* While RCA Globcom recognizes that the 
Commission has the statutory authority to change the formula, 
it can only do so in compliance with the criteria spelled 
out in Section 222(e) (3) of the Communications Act, Viz., 
that the replacement formula must be shown on an appropriate 
administrative record to be "just, reasonable, equitable, 


and in the public interest." 


RCA Globcom estimates it will lose approximately 400,000 
messages in 1977 and substantial unrecoverable revenue 
from the formula change on outbound traffic alone. Since, 
as noted, outbound traffic to a major extent affects the 
the amount of inbound traffic carriers receive from over- 
seas, RCA Globcom expects its total traffic and revenue 
losses to grow if the Interim Formula remains operative. 
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As shown at lencth herein, the Interim Formula clearly 
fails to meet the four statutory tests. Accordingly, there 
‘is no reason to continue to expose RCA Globcom to any injury. 
As matters now stand, the losses we suffer are being magni- 
fied every day the Interim Formula remains in effect. 
We submit, under the circumstances, that there is no basis 
in law or equity for continuing to subject the Interim Formula's 
opponents to further harm, at least until a proper formula 
in compliance with the statutory directives is adopted and 
supported "by adequate proof."* 
Ill. Alternative Approaches To Formula 
Revision Exist Which Will Minimize, 
If Not Eliminate, Many of the Detri- 
mental Effects of the Interim Formula 
and Could Be Explored by the FCC in 
Further Proceedings 
The Original Formula has not been shown to be unlawful 
or to deprive the public of efficient, economical telegram 
service. But if one assumes, ascquendo, that a formula change 
now is appropriate by reason of the time which has passed since 
1943, we submit that methods other than the Interim Formula 
exist to accomplish this and to doso ina way which would 
minimize the defects of both the Interim Formula and the all- 


routed concept. 


* $39 F.2d at 891. 


Along these lines, RCA Globcom suggests that alterna- 
tive approaches to a revision to the formula, such as those 
listed below, could be considered in further proceedings 
in this or another Docket. 

A. "Phased-In" Alternative Approach 

To Formula Revision 

RCA Globcom believes that one possible alternative 
open to the Commission would be a phased-in approach, using 
a five-year base of total originating continental United 
States celegrams for each country of destination as reported 
to the International Quota Bureau (IQB) by each IRC. Since 
The French Telegraph Cable Company did not participate in the 
Original Formula, its five-year base telegram information 
source should be its responses under Section 43.61 of the 
Commission's Rules. The initial five-year base would cover 
the period July 1, 1971 to June 30, 1976 for all participating 


IRCs. 


The total of each IRC's telegram volume by country as 
compared to total volume of telegrams to that country would 
produce the ratios which are the basis for future distribution 
of unrouted telegrams originating with Western Union in the 
continental United States. At each six-month interval, the 


five-year base would be typically updated as shown below: 
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Will Distribute Unrouted 
Five-Year Base for the Period Shown: _ 
Guly 1, 1971 te June J, 1976 Januaiy 1 to June 30, 1977 
January 1, 1972 to December 31, ; July 1 to December 31, 1977 
1976 
July 1, 1972 to June 30, 1977 January 1 to June 30, 1978 
January 1, 1973 to December 31, July 1 to December 31, 1978 
aa77 


Of necessity, there must be a lag of six months be- 
tween the last day of the five-year base and the first day 
of the unrouted period in order to accumulate the necessary 
telegram volumes and compute the ratios for each country of 


Gestination. 


The initial five-year base and the first ‘update will 
be based on total volume of telegrams originating in the 
United States. Each subsequent six-month update would delete 
the first six-month period, but will only add the latest six 
months of routed traffic, i.e., each IRC's direct file tele- 
grams plus Western Union transfers routed by the sending public 


via the specific IRC. 


This alternative would provide whatever long-term bene- 
fits (assuming there are any) which May result from the Interim 
Formula, while reducing the short-term costs. For example, 


since a company bases its capacity planning on operating ex- 


perience and projections, the five-year history approximates 


iy 
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the period on which plans would have been based in determin- 
ing capacity available in 1977. Once these decisions were 
made, the capacity is essentially fixed for the short-run, 
and a major change in routing is bound to leave some capa- 
city idled and wasted. This is one of the costs to the 
industry noted above. However, the phased-in approach 
Proposed here allows the effects of formula revisions to 

be incorporated in the planning horizons of the firms being 
impacted, thereby permitting adjustment to reasonably pre- 
dictable changes and minimizing the short-turm waste of 


Capacity. 


In addition, the phased-in approach would reduce the 
loss to the industry in payouts to overseas correspondents 
due to indirect routing. The phased-in approach would also 
likely result in less of a surge in marketing expense. It 
would be more likely to see a gradual increase since the re- 
turns from increasing market share (and therefore the incen- 
tive to increase marketing expense) would come gradually over 


& period of time. 


B. Limit Campetition for "Routed" 
Traffic to Gateway Cities 
RCA Globcom submits that confining the base to the gate- 
ways would limit the increased Marketing expenses associated 


with an interim-type formula which is based on competition for 


CALCO 
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customer routings. Under this proposal, the intensified 
marketing effort resulting from the formula change would 

be limited to an area where the IRCs are currently authorized 
to provide full direct service, maintain offices and where 


the bulk of their marketing forces are concentrated. 


This type of approach was cc.isidered by the Commis- 
sion in the January 7 Order and reiacted.* If, however, 
the Commission believes this concept of "competition" should 
remain a factor in shaping a new international formula, we 
submit that it makes much more sense to confine competition 


for purposes of determining formula allocations to the metro- 


ue) 


olitan areas where the IRCs operate and have direct contact 
with the public. We further submit that adoption of expanded 
gateways in February, 1976,** subsequent to the adoption of 
the Interim Formula, in this respect equalizes the competitive 
positions of the IRCs and eliminates to a major extent the 
concern expressed by TRT, and recognized by the Commission, 
that TRT's lack of a New York city gateway made such a dis- 
tribution arrangement unfair to that carrier. At present, all 
five of the principal IRCs operating in the U.S. participate 


directly in the New York market. 


ie S/ #.C.C.20 at 194, 211, 


** International Record Carriers’ Communications, $6 F.c.c. 
ep eee serene seh tea semen stnsbmntnnstnamannaad 


4G 250. 
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C. Free Direct Access Should Be An Adjunct 
To Any Formula Change 
If the Commission continues + adhere to the view 
that the benefits of increased competition may outweigh the 
costs, then we submit that the benefits to be derived from 


such competition should be pursued consistently. 


One major area where such a result can be achieved 
involves encouraging direct access. Currently, a significant 
number of messages are routed at additional customer expense 
to the IRCs via Girect access. The fact that customers are 
willing to incur this additional expense shows that they 
Perceive some benefit in this method of filing Message traffic. 
If anything, this perceived benefit is one of the benefits 


of a competitive market. 


It is quite likely that, if "free" direct access were 
permitted, a larger fraction of the oversea file would be 
routed according to customer choice,* reducing the unrouted 
traffic necessary to allocate, and moving, at the choice of 
the customer, closer to the "all-routed" concept which the 
Commission has envisioned. At the Same time, a customer would 


——_/eneeeh eee eeninstseentey 


" Ironically, the Commission's denial of free access denies 
the IRCs use of the one method by which they might Plausibly 
hope to "merchandise" their Services to scattered "hinter- 
land" senders at reasonable cost. 


pad 
Se, 
be | 
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make the selection of method of filing messace traffic 
based on his perception of the service offered without an 


arbitrary and unnecessary added cost of reaching the IRC. 


The above-mentioned proposals are not, of course, 
meant to be all inclusive, and probably more thorough study and 
analysis by the Commission and the parties would reveal others. 
They are, however, intended to show that possible "fair and 
equitable" means of distributing unrouted telegrams, in 
addition to the one specified in the Original Formula, do 


exist. 
Conclusion 


RCA Globcom has demonstrated, we submit, that the 
Interim Formula fails to meet the statutory tests of just- 
ness, reasonableness, equity and public interest. The 
question which the Court has referred to the Commission 
can be properly answered only in the negative. The Interim 
Formula creates unnecessary cost burdens, leads to inefficient 
traffic handling and has not been shown either to provide at 
present, or to be likely to provide in the future, any dis- 
cernible improvement in service to the public. Rather, the 


Interim Formula is a product of a mistaken conception that 


increased competition per se is a desirable goal, contrary 
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to the accepted judicial standards. Here competition is 
wasteful of carrier resources and ineffective as a stimulus 


to improved service. 


The Commission, we submit, must confront, at last, 
the issues that bear upon the strong public interest in the 
overseas telegraph service any formula will affect and govern. 
RCA Globcom submits that the public interest is not served by 


the Interim Formula which: 


‘32) Yvequires potentially millions of dollars in 
additional advertising and marketing costs to be incurred 


by the IRCs; 


(ii) may result in the need for increased charges for 


existing overseas telegraph service; 


(iii) requires inefficient traffic handling and diminished 


use of existing direct circuits; 


(iv) requires increased IRC payments from the U.S. share 
of revenues to foreign administrations at a time when the 


demand for overseas telegraph service is declining; and 


(v) encourages the IRCs to concentrate their efforts on 


existing customers who already route their traffic. 


We also are unaware of any evidence that the Interim 
Formula has noticeably reduced the volume of unrouted tele- 
graph traffic or caused the IRCs to act in a manner which 


would have this effect. 


We urge, therefore, that the Commission advise the 
Court that the Interim Formula has no proper basis and that 
the Original Formula should be restored, pending such further 
efforts as the Commission may choose to make to develop a 
replacement for the Original Formula which does meet the 


‘standards of Communications Act § 222(e) (3). 


The Commission should recognize that it has severely 
damaged RCA Globcom by its decisions of 1976 which the Court 
of Appeals has found, at the very least, to be unwarranted 
in Significant: pars.) Tt is not, we submit, fair or just: for 
the Commission to view its present task as one of merely searching 
for another rationalization for the Interim Formula. It 
should not seek to sustain that formula and continue it in 
effect absent the clearest demonstration that the formula 


Meets the tests of the governing statute. 


We think it plain that such a demonstration is 


impossible. ‘The Interim Formula harms the public's interest 


in an efficient, economical overseas telegram service, and 
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it is unjust in its effects upon RCA Globcom. The Commission 
should advise the Court that it has concluded, upon further 
consideration, that the Interim Formula has no proper basis 
aiid that it should be stricken while the Commission pursues, 
if so disposed, such further analysis of the international 


formula <«s it deems appropriate. 


Respectfully submitted, 


RCA GLOBAL COMMUNICATIONS, INC. 


/s/ Francis J. DeRosa 


Its Attorneys 
60 Broad Street 
New York, New York 10004 


November 7, 1977 


Y 
| /s/ Charles M. Lehrhaupt 
| 


Destination 


Argentina 
Bolivia 
Chile 
Denmark 
France 
Greece 
Honduras 
India 

LVvoxry Coast 
Japan 
Martinique 
Morocco 
Netherlands 
Neth. Antilles 
New Zealand 
Norway 
Pakistan 
Peru 

Spain 
Tunisia 
Zaire 


Source: (1) 
(2) 


(3) 


Direct Route 


IRC Per Msg 
wut S: 6.58 
WUL 5.55 
WUL 540 
IT 2-63 
WUL 4.79 
RCA 4.72 
Bo My G.L8 
RCA 2.46 
RCA LITV6es 
RCA 4.45 
WUL 4.16 
RCA S30 
WUL ee ts 
WUL 4521 
RCA 2.88 
RCA Sa 
RCA 2.89 
WUL 5.20 
RCA 4.66 
RCA 5:56 
RCA iS} 


ATTACHMENT A 


Indirect Route 


ERC Per Msc 
TRI § 6.50 
TRY 72598 
TRE 6.23 
TRE 7.99 
TRI 1. OL 
TRI 5.22 
WUL Si a7 
TRI S33 
TRY Bisoyeg 3 
WUL Rien Be 
TR 4.00 
TRI weso 
TRI 5. 06 
TR 3.79 
WUL 3.70 
TRI 5.65 
WUL 5.26 
TRE 5.56 
TRI 4.68 
WUL Vows 
Doh oly ees 
Totals 


Jan.-June 


Unrouted 


27,232 


Annualized 


aq 


Transfers 


Gain or 
Loss to 
Industry 


$ a2 
(703) 
(280) 
(868) 
(3,030) 
(181) 
$31 
(1,992) 
(103) 
(44,925) 
LS 
(66) 
(1,458) 
(122) 
(2,532) 
(48) 
(8,865) 
Cha 7) 
(18) 
(151) 
(741) 


(65,661) 


($131,322) 


Average Payout Per Message to respective countries as 
reported under Part 43.61 of the FCC's Rules for year 1976. 


Direct Route, 


Taken from Dec. 
traffic survey. 
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wer 


13-week 


Indirect Route, Taken from 1975 FCC Routing Guide List. 
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STATE OF NEW YORK ) 
} ss. 
COUNTY OF NEW YORK ) 


Robert J. Angliss, being first duly sworn, deposes and says: 


I am Executive Vice President, Switched Services of RCA Global 
Communications, Inc. I have read the facts stated in the 
foregoing "Comments of RCA Global Communications, Inc. on 
Remand" and know the contents thereof. Except for the facts 
of which official notice May be taken, all such facts are 
true and correct to the best of my personal knowledge, 
information and belief. 

isi 


Robert J. Angliss 


Subscribed and sworn to before 
Me this 7th day of November, 1977. 


CERTIFICATE OF SERVICE 


I, Phyllis M. Hurley, hereby certify that on this 


7th day of November, 


1977, I mailed a copy of the foregoing 


document (including the Comments of RCA Global Communications, | 


Inc. and an affidavit of Robert J. Angliss) by United States 


| 
Mail, postage prepaid, to the following: | 


Mr. Walter R. Hinchman 
Chief, Common Carrier Bureau 
Federal Communications Commission 
1919 M Street, N.W. 
Washington, 0. C. 20554 
John &. Copes, Esc. 
tephen S. Melnikoff, Esa. 
James 0. Juntilla, Esq. 
Staff Counsel 
Common Carrier Bureau 
Federal Communications Commission 


1919 WH Street, N.W. 
Washington, D. €. 20554 


Office of the General Counsel 
Attn: dGack D. Smith, Esa. 
Federal Communications Commission 
1919 M Street, N.W. 
Washington, D. C. 20554 

Attorney for Respondent, FCC 


Hon. Griffin Bell 

Attorney General of the U. S&S. 

Attn: Carl D. Lawson, Esq. 

Antitrust D:.vision 

U. S. Department of Justice 

Washington, 0. Cc. 20530 
Attorney for Respondent, 
United States of America 


Leon M. Kestenbaum, Esq. 

The Western Union Telegraph 
Company 

1828 L Street, N.W. 


20036 


Washington, D. C. 


Howard A. White, Esq. 

ITT World Communications, 
67 Broad Street 

New York, New York 10004 


inc. 


LeBoeuf, Lamb, Leiby & MacRae 

Attn: Grant S. Lewis, Esq. 

140 Broadway 

New York, New York 10005 
Attorney for Intervenor, 
ITT World Communications, Inc. 

Robert E. Conn, Esc. 

Western Union International, Inc. 

One WUI Plaza 

New York, New York 10004 


Stroock & Stroock & Lavan 

Attn: Alvin K. Hellerstein, Esq. 

61 Broadway 

New York, New York 10006 
Attorney for Intervenor, 
Western Union International, Inc. 


Roderick A. Mette, Esq. 

TRI Telecommunications Corp. 
1747 Pennsylvania Avenue, N.W. 
Washington, D. C. 20006 


Covington & Burling 
Attn: Edward Bruce, Esq. 
888 Sixteenth Street, N.W. 
Washington, D. Cc. 20006 
Attorney for Intervenor, 
TRT Telecommmicaticns Corporation 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In the Matter of 


International Record Carriers' Scope 

of Operations in the Continental United 
States Including Possible Revisions to 
the Formula Prescribed Under Section 
222 of the Communications Act. 


File No. 19660 


To: The Commission 


COMMENTS OF 
WESTERN UNION INTERNATIONAL, INC. 

Western Union International, Inc. {WUI) hereby 
submits its Comments in response to the invitation contained 
in the Commissicn's letter of October 7, 1977. The United 
States Court of Appeals for the Second Circuit remanded 
this proceeding to the Commission to determine "whether the 
promulgation of the ‘interim formula' has, in the opinion of 
the FCC, a factual basis in the record independent of the 
FCC's tentative preference for an all-routed system". * 

WUI believes that the record in this case falls 
far short of being sufficient to support the promulgation of 
the interim formula. 

It is a matter of elementary administrative law 


that an agency must specify the reasons for its decisions, 


*RCA Global Communications, Inc. v. FCC, Docket No. 76-4054, 
Slip Opinion decided OCtober 5, 1977, pp. 4-5. 
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which must be adequately sustained in the record. See, e.c., 
SEC v. Chenery Corp., 318 U.S. 80 (1943); Davis, Admini- 
Strative Law Treatise, §16.12. Viewed in this light, the 
Commission's justification for the adoption of the specific 
sOlution to problems which it ew in the original formula is 
Clearly insufficient. 

When an agency determines to change an existing 
policy or rule -- i.e. the original formula -- it has an 
obligation to spell out its reasons for change in greater 
detail than when promulgating the initial rule. The Court 


of Appeals has. recently ruled that: 


"Here the Commission is seeking to change 

its policy, and, as held in Columbia Broadcasting 
System, Inc. v. FCC, 147 U.S. App. D.C. 175, 454 
F.2d 1018, 1026 (1971), such changes in policy must 
be rationally and explicitly justified in order to 
assure 'that the standard is being chanced and not 
ignored, and...that [the agency] is faiinful and 
not indifferent to the rule of law.'...There must 
be a thorough and comprehensible statement of the 
reasons for the decision, see Administrative 
Procedure Act §4(b), 5 U.S.C. §553(c); National 
Nutritional Foods Association v. Weinberger, 

24a £. 426 655, UL (20 Caz.) , GOEt. denied, 

423 U.S. 827, 96 &. Ce. 44, 46 b. BG. ga 44 
(1975). In this case, therefore, the FCC 

did not have the leeway that may be given an 
agency in the initial promulgation of cut-off 
criteria for the applicability of regulations. 

We deal here with a change in such criteria, 

and hence we must find that the FCC had a 
rational, articulated explanation for its 

action in order to uphold its decision." 

United Church of Chriac v. FCC, S60 F. 24 

529, S32-3' (2a Cis. LS77).. ; 


In this case, the Court set aside an FCC decision 


changing the threshold for the application of certain 


equal employment Opportunity programs, Stating that: 
"Thus, in every particular, the FCC has failed to 
articulate a reasoned explanation for its action 


It cannot alter its regulation until it does 
so.” Id. at $35. 


In light of the foregoing, it is apparent that the 
Commission's stated reasons for adoption of the interim 
formula are insufficient. In the Commission's lengthy 
decision herein released January 7, 1976, 57 FCC 2d 190 
(1976), there is but a single paragraph, No. 48, setting out 
the Commission's reasons for adopting the interim formula, 
as opposed to any other possible solution to the supposed 
problems of the then existing formula.* In summary, the 
Commission asserts that it has "sought to eliminate com- 
plexities which have made the present formula Gitficuit to 
administer and a source of controversy”. $7 FCC 24 at 210. 
The Commission also states that its adoption of the interim 
formula "will also eliminate the chief cause of the dis- 
tortions in the present distribution and will prevent future 
accumulation of overages and deficiencies." Finally, the 
Commission refers to the periodic adjustments of quotas. 

WUI submits that none of these reasons can be rationally 


supported by the evidence of record. 


*Four subsequent paragraphs deal with details of the 
implementation of the interim formula. 


A significen’ omission from the Commission's 
justification for the ‘nterim formula is any assertion that 
the public interest wou.d be significantly advanced by a 
change in the formula. It was asserted by the parties 
defending the original formula, and conceded by the parties 
seeking change, that the public filing cablegrams would not 
be affected. The Court apparently also was of this view, 


and stated that: 


" 


-..there seems to be no contention that... 
Getriment is being suffered by the public from 
operations under the old or new formulas". 

RCA Global Communications, Inc. v. FCC, Slip 
Op. pi 13. 

The Commission's adoption of the interim formula 
can be rationally supported only on the basis that the 
record contains evidence demonstrating that the original 
formula "is or will be unjust, unreasonable or inequitable," 
and that the interim formula will be just, reasonable and 
equitable (§222(e) (3) of the Communications Act of 1934). 
WUI submits that the record does not contain such a de- 
monstration. In view of the Court suggestion that the basis 
of the interim formula be considered, WUI's Comments will 
focus on the second of the foregoing requirements. 

The Commission does not justify the interim formula 


as having merit in itself, but only that it will eliminate 


the "Complexities" which made the original formula difficult 
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to administer and a source of controversy. There is no 
evidence of record that these "complexities" created any 
hardships in the administration. The fact that it had been 
effectively administered for decades indicates that the 
original formula performed its functions adequately. There 
is no evidence to show that any insurmountable practical 
problems developed as a result of the formula*. 

The Commission also urges that the interim formula 
will eliminate. "distortions in the present distribution". 
The Commission's reference to distortion implies that there 
is some true distribution which is somehow more perfect than 
the actual distribution resulting from the original formula. ** 
There are certainly no grounds contained in the record to 
determine what a "perfect" distribution might be, and the 
mere allegation of distortion is insufficient to support the 
Commission's annulment of this formula and promulgation of 


the interim formula. 


ee SSeeNEtEOENRENthtenNEEENANNS 


*WUTelCo did not consider the formula too’ complex to 
administer, and in fact had embarked On a program of 
computerizing the formula to make its Operation even 
more efficient. 


**To "distort" is defined as "to twist out of the true 
meaning or proportion". Webster's Seventh New Col- 
legiate Dictionary, G.C. Merriam Co. aod. 
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Although the Commission's attempted justification 
of the interim formula did not specify what "distortions" 
would be eliminated, one may speculate as to their nature, 
based on the Commission's criticism of the then existing 
formula. One of the main alleged defects is that the manner 
of distribution of traffic to nonexclusive subareas results 
in a "disincentive" (defined in the dictionary as a "deter- 
rent") to sapeoved service. This "disincentive" supposedly 
results from the fact that in these subareas, a gain of a 
routed message would lead to a loss of an unrouted message. 
The Commission’ noted that | 

"(ITT] argued. that the disincentive discouraged 
improvements in quality. This is precisely what 


concerns us about the present pattern of dis- | 


tribution. We cannot ignore the possibility 

that quality of service could have been improved 

absent the inequities of the formula". 5&7 FCC 

2d at 202 (emphasis supplied). | 


Yet there is no rebuttal in the record to 
WUI's showing that cnly 11.7% of the outbound traffic 
is subject to this "balancing" provision, and that no 
carrier could or would allow service quality to stagnate, 
jeopardizing 88% of its traffic, simply on the grounds 
that 12% would not be affected.* See WUI's Supplemental 
Comments dated August 1, 1975, pp. 14-15. 
sentiment saiaeiiaititslsdabaticaisas 
*The Commission attempted to deal with this point by noting 
that"the reason little traffic is subject to proportionate 
distribution is that for most destinations one carrier 
receives all unrouted traffic". 2/7 FCC 24 at 202. This 
tautological assertion of course does not even touch upon 


WUI's point that the Original formula did not in fact lead 
to a "disincentive" to improved service. 


a (4045 


In its pleadings, WUI pointed out that the large 
shift of traffic from one carrier to another caused by 
adoption of the interim formula would leave the carrier 
losing traffic with substantial unused switching and 
transmission capacity, and could overload the recipient 
carrier's facilities, leading to a reduced quality of 
service.* The Commission's adoption of the interim 
formula assumed sub silentio that these dual effects 
would not cause significant problems; but there is no 
basis whatever in the record for this assumption. Indeed 
the interim formula flouts the Commission's warning to 
carriers that 


"...we expect them to utilize their investment 
in the most economical, cost efficient manner 
in order to generate sufficient revenues to 
cover their embedded costs. [Citation omitted] " 
Memorandum Opinion and Order, AT&T Series 1000, 
Docket No. 21417, released October 21, pi iy a 
oe 

The Commission's brief Conclusions stating its 
reasons for abandoning the original formula, in Paragraphs 
42 and 43, do not contain specific findings of harm either 
to the carriers or to the public. Indeed the Commission 
admits that "...it is apparent that, like the effect on 
the public, the effects on the carriers of the matters 
considered above [the alleged defects of the original 


formula] are impossible of concrete quantification." 


57 FCC 2d at 208. The Commission asserts that both 


*Supplemental Comments dated August 1, 1975, p. 16-17. 


a 
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individual carriers and the public have been harmed, citing 
Only the "balancing" provisions discussed above, and "the 
formula's arbitrary disrecz -d of the public's role". 57 Fcc 
2d 209. Of course the original formula always permitted the 
public to route its traffic and so did not disregard the 
public's role. - 

There is no support in the record for any conclu- 
sion that the interim formula would lead to increased compe- 
tition in soliciting traffic. As the affidavit of WUI's 
Vice President, Sales, annexed hereto as Attachment A, 
makes clear, WUI has not changed its sales solicitation 


efforts as a result of the interim formula. \ 
Conclusion 


The Commission's decisions to abrogate the original 
formula and impose the interim formula are not supported by 
the thorough and comprehensible statement of their reasons, 
required by the Second Circuit in United Church of Christ 
vv. Fcc, supra, and are devoid of any factual basis in the 


record. Accordingly, WUI respectfully submits that the 


Original 1943 formula should be reinstated, at least until 


such time as an ult 


imate formula can be promulgated follow- 


ing the conclusion of 4n appropriate proceeding. 


% 


I 


WESTERN UNION INTERNATIONAL, INC. 


Respectfully submitted, 


By: Roger P. Newell 
Senior Attorney 


One WUI Plaza 
New York, New York 10004 


Dated: November te L877 


ry 
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ATTACHMENT A 


State of New York : 


County of New York 


Melvin M. Lovell, being duly sworn, deposes and says: 
1. I am Vice President, Sales, of Western Union Inter- 
national, Inc. (WUI). I submit this affidavit in support 
of the Comments of WUI urging reinstatement of the Inter- 
national Formula which was in effect until November 13, 
1976 (the original Formula). 
2. My experience in the selling of purely international 
, communications services dates back to the year 1959 when I 
was transferred from the domesitc sales activity of the 
Western Union Telegraph Company to its Cable Division's 
hinterland sales force. I served as a Regional Sales 
Manager from 1959 to 1967 with the years 1963-1967 being 
as an employee of WUI, the divested successor to the Cable 
Division. In 1967 I was transferred to New York as WUI's 
General Sales Manager and in 1971 I was appointed Vice 
President, Sales, the position I hold at the present 
time. In my present capacity I am responsible for the 
selling of all communications service in the continental 


United States. 
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3. My background has given me an intimate knowledge 
of WUI's efforts through the years to solicit routed tele- 
gram traffic and in addition I am aware of the activities 
of WUI's competitors tc capture as large a share of this 
market ak possible. Briefly stated, this type of solici- 
tation involves the convincing of customers who have been 
filing unrouted traffic to use the routing indicator of 
the carriers of. their choice. In addition, customers 


routing traffic via one or more competitive carriers are 


urged to change the routing to the carrier doing the 


soliciting. 

4. Without qualification I can state that the in- 
tensity of competition in terms of selling and marketing 
activities and service offerings was no less under the 
original Formula than they are under the Interim Formula 
in effect pursuant to the Commission's Report and Order 
and Notice of Proposed Rulemaking, Docket No. 19660, 
released January 7, 1976. 

oa There were various reasons for the mentioned 
degree of competition under the original Formula. Although 
my primary conescs has been with the sale of U.S. originating 
services, I was fully aware that the routed outbound traffic, 
which generally is business oriented, created opportunity 
for the generation of inbound traffic. Further, to those 


many destinations for which WUI had no quota, routed traffic 


was our only source of outbound messages. Moreover we 
recognize that a satisfied user of telegram service would 
be more likely to avail himself of WUI's other services such. 
as telex and leased channel. Finally, I was aware that to 
most destinations, each additional routed message obtained 
by WUI resulted in a net addition to WUI's traffic, both 
directly and as a result of return (inbound) traffic. Thus 
we have had every reason to maximize in all possible ways 


our share of the industry's routed traffic. 


Melvin M. Lovell 


Sworn to before me 
this 7th day of November, 
1977 


Notary Public 
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CERTIFICATES OF SERVICE 


t, Mary Chin, do hereby certify that a 
copy of the foregoing pleading of Western Union Inter-. 
national, Inc. has been sent by United States mail, 
postage prepaid, to the following: 


Joseph J. Jacobs, Esq. 

ITT World Communications Inc. 
67 Broad Street 

New York, New York 10004 


Carl J. Cangelosi, Esq. 

RCA Global Communications, Inc. 
60:-Broad Street 

New York, New York 10004 


Rodger M. Sanders, Esq. 
RCA Global Communications, Inc. 
60 Broad Street 
New York, New York 10004 


Roderick Mette, Esq. 

TRT Telecommunications Corporation 
1747 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Jack Werner, Esq. 

The Western Union Telegraph Company 
1820 L Street, N.W. 

Washington, D.C. 20036 


Mr. J. A. Berenger 

.The French Telegraph Cable Company 
25 Broad Street 

New York, New York 10004 


United States-Liberia Radio Corporation 
1200 Firestone Parkway 
Akron, Ohio 


Mr. DO. N. MacLeod, Ganeral Manager 
Canadian National Telecoinmunications 
360 St. James Street, West 

Montreal Quebec, Canada (AIRMAIL) 


ye 
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ws 


He os F Swaiie : 
Canadian Pacific Railway Co. 
Suite 518 - Place due Canada 
Montreal 3, Quebec 

Canada (AIRMAIL) 


Mr. John Monroe 
International Quota Bureau 
26 Broadway 

New York, New York 10004 


William D. English, Esq. 

Vice President & General Counsel 
Comsat General Corporation 

930 LL Enfant Plaga, $s.wW. 
Washington, D.C. 20024 


Director, Defense Communications Agency 

Commercial Communications Policy Office - Code 108 
Attn: J. Randolph MacPherson, Trial Attorney 
Washington, D.C. 20305 


Mary Chin 


Dated: November 7, L977 
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diederal Communications Conuission 
WASHINGTON, D.C. 20554 
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In the Matter of 


International Record Carriers' Scope of 
Operations in the Continental United States, 
Including Possible Revisions to the Formula 
Prescribed Under Section 222 of the Communi- 
cations Act. 


Docket No. 19660 
RM-690 


To: The Commission 


COMMENTS OF 
ITT WORLD COMMUNIC 


ATIONS INC. 

ITT World Communications Inc. (ITT Worldcom) hereby submits 
its comments, in response to the Commission's letter of October 7, 

1977, respecting the further proceedings in the above captioned pro- 
ceeding ordered by the Court of Appea!s for the Second Circuit in 
RCA Global Communications, inc., v. FOC. Docket No. 76-4054, 
Case No. 522. 

The issues specified by the Court's remand order are generally 
concerned with whether the "interim" formula prescribed by the Commission 
in this proceeding satifies the statutory "public interest" criteria and 
whether the "all-routed" formula con.emplated by the Commission is 
supported by the record in this proceeding. Hereafter, ITT Worldcom will 
show that the so cailed “interim” formula does indeed szetisfy all of the 


“ee 4? peene gael Se 8 : ") '€ ln spies ae ie oe et es ae + 
statutory criteria of Gection 222 of the Communications Act and should. 


das the forrnula which the Commission is 


authorized thereunder to ITT Worldcom wili also respectfully 
suggest that the question of whether or not an all-routed formula should 
ultimately be adopted should be severed from this proceeding and an 


independent rulemaking undertaken to explore whether or not such a 


concept would be "just, reasonable, equitable and in the public interest" 


« 


By its Revort and Order and Notice of Procosed Rulemaking , re- 
L/ 


leased January 7, 1976 in the above captioned docket, the Commission 
concluded that the formula for the distribution of unrouted international 
telegraph message traffic originating with the Western Union Telegraph 
Company (Western Union), which had been prescribed by the Commission 


in 1943 pursuant to Section 222(e)(1) of -ne Communications Act, no 


Section 222(e)(3), which would caus: inrouted traffic to be distributed 


by Western Union to the various in:2--2:ional record carriers (IRCs) in 


AQ. 


irect proportion to the routed messsz= “raffic which each of those IRCs 
received during a given base period. The revised formula also requires 


that the base period quotas are to Se regularly updated to reflect Changing 


ly International Record Carriers Communications, 57 FCC2d 190. 


— (1025 


traffic shares for those IRCs. The Commission also stated its belicf 
that the formula should ultimately evolve into an all-routed distribution 
system, but, recognizing that the record in this proceeding was ta 
sufficient for the prescription of such an all-routed formula, it sought 
additional comments from interested parties as to the legal, economic 
and operational implications of such an all-routed approach. Following 
the issuance by the Commission of its order prescribing the new formula, 
RCA Global Communications, Inc. (RCA Globcom) sought a stay of that 
order by the Commission pending judicial review, and Western Union 
International, Inc. (WUI) sought reconsideration of that order. After 


considerable deliberation upon the arguments raised by RCA Globcom 


released its Memorandum Opinion and Order in this docket, wherein 
it denied the relief requested in each of those petitions and reaffirmed | 
it determination to prescribe the new formula, establishing quotas for 
unrouted traffic directly proportional <0 the routed traffic obtained by 
each IRC during a given base period. 

After seeking a stay of the Commission's Order from the United 
States Court of Appeals for the Second Circuit, and being denied such a 
stay by the Court, RCA Globcom then sought eee on the merits of the 
Commission's decision from that same Court. On July 27, 1977, the 


2/ 


Court issued an opinion in this matter wherein it found that the 


af RCA Global Communications, Inc., v. FCC, 559 F.2d 881 (Second 
Circuit) Docket 76-4054. 


ih 


Ormula prescribed by the Commission had not been supported hy 


adequate findings as to whether or not such a formula was in the 

“public interest", and, in dicta, strongly assailed the Commission's 
tentative determination that an all-routed distribution formula would 
serve the public interest. The Court then ordered the Commission's 
formula decision vacated and remanded the matter for further proceedings. 
Following petitions for rehearing of the Court's order by ITT Worldcom, 
TRT Telecommunications Corporation (TRI) and the Commission, the 
Court, on October 5, 1977, amended its order so as to stay its man- 

date insofar as a vacation of the Commission's decision would be required, 
and provided for a limited remand to the Commission for the purpose of 
permitting the Commission to address the question of "whether the 
promulgation of the ‘interim’ formula has, in the opinion of the FCC a, 
factual basis in the record indepence-: 3: the FCC's tentative preference 
from an all-routed system" and for t= sursose of permitting the Commission 
and interested parties before the Commission to address issues raised by 


the Court in the light of the 10 mon:hs 2perational experience gained with 


Following are ITT Worldcom's comments respecting those remand 
issues, which it hopes will be helpful to the Commission in developing 
its opinion in response to the Court's remand order. 

Section 222 (e)(3) of the Act provides se when the Commission 


finds any formula distribution to be “unjust, unreasonable, or ineguit- 


able, or not in the public interest", it shall prescribe a new formula 
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distribullon to be “Just, reasonable, Cquilable, and in the public 
interest". In its January 7, 1976 Report and Order, the Commission 
maxes extensive documented findings as to the Pronounced inequity 

and unjustness and unreasonableness of the 1943 formula, in the 
distribution wnich the 1943 formula then required among the participating 

af 

RCs. Fundamentally the Commission's determinations in this respect 
are premised upon the strikingly disproportinate share of unrouted traffic 
which certain carriers received compared to those Carriers' shares of the 


oo . : . 
routed traffic pool -- i.e., that traffic in which the sender makes a 


deliverate choice as to the IRC which should Carry his traffic. In ITT 


Worldcom's view, the Court's opinion does not question the Commission's 
conclusion that the 1943 formula must be repealed. Indeed the Court's 
Opinion on rehearing actually supports that Commission determination. 


There, the Court stated: 


"The FCC very proper: was entitled to examine 
the situation in ligr: ci the oresent condition 
of the industry. Alz22u5h the purpose of the 
1943 formula was to =2:-s tne shares of in- 
dustry participatio- 2222252 of the potentially 
unique situation craa-s- sy the merger, that 


purpose Cannot be strazchad to Giving RCA a 

right in perpetuity to a fixad share of the 
telegraphic market regarcless of changing con- 
ditions and circumstances. It certainly could 

not have been the intention of the Congress or 
the FCC to permit RCA to sit back and do nothing 
to counteract tactics by its Competitiors and reply 
upon the "formula" to give it the lion's share of 
the unrouted business.” 


—_—_—_—————_ + 


af See particularly Paragraph 1S through 24 of that opinion. 
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Accordingly ITT Worldcom does not believe that any further argument is 


’ 


required respecting the Commission's determtnulion that the 1943 formula 
must be repealed and, necessarily, a new formula prescribed. 

While the Court has found that the Commission's determinations 
that the new formula would be in the public intorest are not supported by 
the record, it is rather obvious that the Court's real concern here is the 
Commission's determination in this proceeding that an all-routed 
formula should ultimately be prescribed, and its characterization of the 
existing formula as an "interim" formula. In ITT Worldcom's view it was 
not the Commission's intent to establish an all-routed formula as the 
formula prescribed in this proceeding and upon this record. ITT Worldcom 
believes instead that the Commission intended, as it often does in new 
rulemaking proceedings, to express a tentative preference fora particular 
concept, in this case an all-routed formule, and to solicit comments 
and evidence from interested parties as to whether that concept should 
be adopted by the Commission. After receist of such comments and 
evidence, the Commission then woulda pr2sumably intend to consider 
the record before it and make a determination at that time as to whether 
or not such a concept should, in fact, be adopted by the Commission. 

It would appear to ITT Worldcom that the Commission, merely as a 
matter of administrative convenience, chose to express its tentative 


view, and to invite comments upon that view from interested Darties, 


Pe 
es part of its Order establishing a new formula upon the record before 
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it in this docket, rather than issuing a separate rulemaking notice for 
purposes of expressing its tentative views on the all-routed formula anc 
soliciation of comments and evidence thereon. Similarly, ITT Worldcom 
perceives in the Commission's Order an intent to prescribe the formula which 
allocates unrouted traffic in proportion to routed traffic, the so called 
"interim" formula, as the formula which it was authorized to and 
required by Section 222 to prescribe upon the record before it at that 
time. 

Nonetheless, the Commission's decision to announce its new 
inquiry, as to the feasibility of an all-routed formula,in its opinion 
on this record and to characterize the formula which it did prescribe 
based upon this record as an "interim" formula has clearly distrubed 
the Court of Appeals and caused it to conclude that the Commission's 
decision is not adequately supsored Ly this record. ITT Worldcom 
therefore respectfully urges that the Commission, in its opinion on 
remand, make clear to the Court that the existing formula -- i.e., 
the formula which allocates unrouted traific in direct proportion to 
each IRCs routed share during a given dase period -- is the formula, 
and the only formula which the Commission intended to prescribe 
based on the record before it, The Commission should also advise the 
Court that it intends to sever the question of an all-routed formula from 
this proceeding and establish an entirely separate rulemaking proceeding 


for that proposal. Alternatively, in view of the nearly unanimous oppostion 


t 


ue ons : 
fram all of the IRCs and 
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of an all route: 
in the Court's dicta, the Commission may wish to simply terminate the 
proceeding respecting the possible adoption of an all-routed formula. 
As already noted, the principal thrust of the Cour =: objection 
to the formula decision was directed at the Commission's all-routed 
formula proposal. On the other hand, the Court's only substantive 
objection to the new proportionate distribution ("interim") formula 
is found in its determination that the Commission has not adequately 


supported the conclusion that this formula is required by the public 


interest. In its opinion on rehearing, the Court stated; 


Tha 
\ 
v\ 


e did not find tha: -he formula [the ‘interim'] 
was in, or notin, tne s2zalic interest. There 
simply was no prooi tna‘ related it to the public 


‘toa ~*~ 7 , “7 
LNLETESt 1 any way. 


4/ The single IRC supporting tna: 22sroach had such an obvious 


parochial interest in taking tris position that its dissent 
should be given little weight. 


ITT Worldcom is concemed that the concerned IRCs and 
the Commission have Simply failed to adequately explain the public 
interest basis for the new formula to the Court. The allocation basis of 
the new formula, which established quotas for unrouted traffic ; roportionate 
to each carrier's share of customer routed traffic with 79Se quotas being. 
revised biannually to reflect changes in routed traffic shares, clearly 
reflects a public interest improvement over the 1943 formula. Whereas the 
1943 formula actually created a strong disincentive for any carrier to 
try to improve its overseas message service, toward the expectation of 
an increase in customer routed traffic, the new formula provides a 
positive incentive for such efforts. Since the new formula rewards a 
Carrier with unrouted traffic from Weste, Ynion, in direct proportion 
to that carrier's success in attracting spacifically routed traffic to its 
System, a substantial stimulus is crea‘ed for that Carrier to increase 
its share of routed traffic. 

As the Court must recognize, :-+ logical means for in reasing a 
Carrier's share of customer routed =rz:3is is to make that carrier's service 
ever more attractive to the public, =7i™arily through the use of service 
enhancements or improvemants. As én =xample of the manner in which 
this incentive does work, and hopefully as an aid to the Commission in 
Support of its finding that such incentives would be Created and that the 


~ 


public interest would thereby be served, ITT Worldcom has attached to 


ine ee 
to these Gomments an affidavit of John B. McKinney describing 
signiticant service improvements which IfT Worldcom nas undertakn 
since this new cormula was adopted by the Commission and, at least 
in part, in response to the incentives created by that formula. 


Additionally, in tesms of-the public interest, the new formula 


1s administratively mu simoler tnan the repealed 1943 formula. Thus, 
there will be sucgtantially less chance for error on the part of the 
4g 


International Quota Bureau (IQB) or Western Union in calculating quotas 


on distributing traffic pursuant to this formula. Moreover, since Wester 


Union has been able to automate the distribution of unrouted traffic 
pursuant to the new formula, an effort which was undertaken primarily as a 
result of the adoption of the new formula, the unrouted traffic can now be 
distributed faster and more efficiently and, ultimately, at lower costs 

to the carriers for that distribution f:nsctian. This automation will also 
permit the revised quotas to be quicxiy 2nd reliably implemented by 


Wester Union. 


Although ITT Worldcom stronzsi:’ selieves that the new formula 
represents a substantial public intares: improvement over the 1943 formula, 


and urges the Commission to so find in its order on remand, it cannot 


: ignore the Court's statement in the reheering opinion that: 


1 


"Te mayviwell be t+st pubiis interest’ is not a 
necessary factor to be considered in view of 


the fact that there seems to be no contention 
that the best-known tachnological methods of 
transmission are not being used and tnat no 

detriment is being suffered by the public from 


< overations under the old or new formulas”. 


wile 
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@ is presumably premised on the fact that the 


The Court's reasoning her 


formula which the Commission is re uired to prescribe ursuant to 
g c 


Section 222 is Simply addressed to the necessity for an allocation of 


a particular segment of traffic emong Carriers which are Capable of 


handling that traffic. Thus the primary responsibility of the Commission - 


can be said to be the development of a formula which provides a fair 


allocation of that traffic among each of the carriers participating in 


that distribution. 


Therefore ITT Worldcom respectfully suggests that the Commission 


give added emphasis in its Opinion on remand to the manner in which the 


new formula satisfies the Criteria of Section 222 that such a formula be 


"just, reasonable and equitable". ITT Worldcom submits that the record 


and the 10 months of operating experienc2 pursuant to this new formula 


Clearly support the Commission's consizsions in this regard. 


The new formula which the Commission has Prescribed allocates 
the unrouted traffic filed with Wes-s— ~nion in accordance with quotas 
derived from the Percentage share wric= aach Carrier receives of the 
traffic which has bean Specificaliy routed via a Particular IRC by the 


user. These quotas are updated to react current routed traffic dis- 
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tributions every six months. Thus, the traffic filed by those users who 
express no eae as to the international carrier which will Carry their 
traffic is allocated among the IRCs in the same proportion as for the traffic 
which those IRCs have been successful in attracting fom among those 
shila which do concern themselves with the IRC which carries their 
traffic. That such a distribution is, on its face, "just, reasonable and 
equitable" seems beyond argument. Indeed, nownere in either of its 
Opinions does the Court challenge this formula as not meeting those 
criteria, or even suggest that the Commission's opinion is not adequately 


supported in its finding in this regard. 


During the 10 months in which that formula has been in operation, 
this allocation methodology has Clearly worked, in the sense that unrouted 
traffic has indeed been distributed by VVestem Union in accordance with 
the quotas established pursuant to the nety formula by the IQB. There 
have been no unresolved objections Ey any carrier to the quotas which 
were so established by the I1Q3, and to zne sest of ITT Worldcom's infor- 
mation and belief no complaints hate been made by any carrier as to the 


distribution of traffic by Westem Union pursuant to those quotas. 


oe 
abe 


accordance with the require-neni of the new formula, the IQB 


has recently computed new quotas based upon each carrier's routed 


traffic percentage for the period January through June 1977, which quotas 


ate. 

are for use in distributing unrouted traffic during the period January through 
June 1978. A copy of the IQB calculated quotas for all destinations and 
all carriers is attached hereto as AppendixI. Itis ITT Worldcom's 
understanding that a copy ofthe underlying data upon which those 
quotas have been calculated by the IO83 was furnished to the Commission's 
New York regional office,and ITT Worldcom therefore requests the Commission 
to take official notice of that document, to the extent those data may be 
useful to the Commission in Preparing its opinion on remand. 

It is interesting to note with respect to the new quotas which the 
IQB has recently prepared that they provide a vivid illustration of the 
soundness and fairness of the new formula. Not only do those quotas 
reflect the fact that this formula does maintain such quotas concurrent with 
existing routed+raffic market snares, thay reflect the dynamics of the 
IRCs' marketing efforts,and the fairmass 2nd equitableness of requiring 
that those quotas be maintained on 2 <=sis current with each carer's 
Changing market share. Comparison 27 those new quotas (at least on 
an "All Destinations" basis) with tha yerrencages shown in column 3 of 
Table 2 in the Commission's Report 22 Order (which percentages are 
approximately equal to initial quotas for the new formula) shows that 
there have been significant changes in the percentages of routed 
traffic carried by each of the IRCs during the time period since the 
determination “e the initial quotas. Sorne carricrs have increased their 


routed traffic percentage, while others have lost som2 of their prior 


11- 


{4035 


routed-traffic share. Those carriers which have increased their share 


of routed traffic, presumably through improved service to the public, will 
properly be rewarded with an increased share of the unrouted traffic. On 
the other hand, those carriers, which have seen their quotas reduced 


5 


with these quota revisions, can be expected to redouble their efforts 


% 


to improve their routed-traffic share at the next quota revision. In 

ITT Worldcom's case, it believes that its efforts described in its 
hereinbefore referenced affidavit, which have only recently become 

fully effective, will in fact result in an increase in its routed traffic 

share during the next quota period, but it will be drecicrine other avenues 
during this — by which it can encourage still more users to route 
their traffic via its facilities. The important point, however, is that all 
Carriers have an opportunity, on a relatively short term basis, to increase 
their share of unrouted traffic by incre=sing their market share of routed 


traffic. 
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le argument on the part of RCA 
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Globcom that the revised formula sins susstantial revenues away fom 

it, ITT Worl:com submits that this arz:ment is simply irrelevant to the issues 
before the Commission here. No purpos2 would be served by engaging 

in a debate with RCA Globcom as to wnether or not the amount Whien 


it chooses to characterize as its revenue loss from the 1 new formula 


is or is not based upon realistic calculations and judgments, There 


im} 13 r ra - HT eet ee i , Sane 
tS no serious dispute that the reviged formula cons, in fact, shift 


revenues away from RCA Globeum, and the gt; Nyle answer, as to its 


relative magnitude, is that however large the maximum amount is 


7+ 
« it 


reflects only the long overdue revision of the 1943 formula, The 


ed 


Commission as prescribed a formula waich presently allocates unrouted 
traffic aming the IRCs in a “just, reasonable and equitable" manner. If 
RCA Globcom's alleged revenue loss is in fact accurate, it can simply 

be said that this also Tepresents the amount of a windfall which RCA 

has been receiving for an extended period of time since the 1943 formula 
last effected an allocation ¢ which was "just, reasonable and equitable" 
RCA can hardly make an equitable claim of damage from its sucden loss of 
pernaps substantial revenues és @ result of the prescription of the new 
formula, when it has for so Many years anjoyed, without complaint, the 


windfall increase in revenues which nave resulted from the progressively 


more unbalanced distribution of unrot2d wafiic in favor of RCA under the 


1943 formula. As the Court Self O-ss-7s=. in ite rehearing Opinion, 
respecting the RCA claim 9f a revarus -2$s irom the new formula: 
“But the 1943 formula ¢:4 not Create a 


sontenet in perpetuity S-sorticning 
revenues and did not relieve the FCS of 
its statutory duty to prescribe a just, 
reasonable, equitable and in the public 
interest’ formula" 


! 
ot 
(3) 
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In conclusion ITT Worldcom respectfully submits that the Commission 
should, in its response to the Court of Appeals remand order, sever its 
consideration of an all-routed formula approach from this proceeding (or 
terminate its investigation into the possibility of prescribing such a formula) 
and prescribe the heretofore characterized "interim" formula as the formula 
prescribed pursuant to Section 222 of the Communications Act upon 
the record before it in this proceeding. ITT Worldcom further suggests 
that the Commission,having already determined, in a conclusion un- 
challenged by the Court, that the 1943 formula was producing a 
seriously inequitable distribution of unrouted traffic among the IRCs 
and thus must be repealed, should eczin find that the new formula 
provides a significant improvement Zor the public interest and should 
also emphasize its findings that this itrmula produces an allocation 
of unrouted traffic which is clearly ‘,:s:, reasonable and equitable." 
Clearly, both the record before the Commission at the time of its 
formula edt, and the operating experience obtained to date with the 
new formula will sustain a finding that this formula satisHies those 


critena. 


Respectfully submitted, 
re 


ITT World Communications Inc. 
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ohn A. Ligon 
Its Attorneys 


Dated: November 7, 1977 


APEIDAVIL OF JOIN 8, MCKINNEY 


I, John B: McKinney, the undersigned, being duly sworn depose 


That I am Executive Vice President and General Manager 
of ITT World Communications Inc. 

That subsequent to the release in January of 1976 of the 
FCC's Report and Order prescribing a new formula for the 
distribution of unrouted traffic filed with the Western 
Union Telegraph Company, which formula allocates such 
unrouted traffic in direct Proportion to each IRCs per- 
centage share of customer routed traffic, ITT Worldcom 
undertook a program of improvements in its overseas 
message service, as specified in the subparagraphs 
following, with the goal of increasing its share of 
routed message trafic and thereby also increasing its 
Share of unrouted tr2:=2 sursuant to the revised formula. 


Although ITT Worldcc- is continually engaged in a 


services, and it is possible that some or all of the 
improvements in ITT Worldcom's overseas message 
service which are set forth hereafterwould have been 
implemented without the incentive provided by the 


revised formula, I am of the Opinion that, but for the 


-2- C1041 
incentive provided by that formula, much of the 
allocation of revenues and manpower which went 
toward improvements in ITT Worldcom's message 
service might well have been Channeled to other 
services for which greater Reni exists, and thus 
that these improvements in message service may not 


have occurred as rapidly as they did under the in~. 


Centive provided by the revised formula. The major 


improvements in ITT Worldcom's overseas message 
service, to which I have referred, are as follows: 
A. During the middle of 1976 ITT Werldcom 

began efforts to suostantially upgrade 

and improve its international message 

Switch. The drst phase of this new duplex 
international message switch was installed 
and placed into service in June, 1977. This 
new switch, which uses the latest state of 
art integrated circuits in place of the discrete 
components of our former system, provides a 
hot stand-by Capability to enhance reliability 
and access time for Customer transmissions. 
This first phase improvement increased the 


in-service time for the m2ssage switch from 


4. {4% 46 
approximately 95% to 98.5%, and when 
the full duplex capability has been com- 
pleted by the end of 1977, the in service 
time for the switch is expected to be 99.9%. 
In July of 1977, we provided, in the new message 


switch, greatly expanded pilot code tables to 


permit automatic processing of virtually all 


routed and unrouted traffic from the Western 
Union system. 

In September of 1976, we provided a full speed 
interface for West Coast TWX subscribers of 
Western Union wishing to file their message 
traffic directly with ITT Worldcom. This change 
permitted a 50% decrsase in the customer's 
transmission tim2. A similar capability is 
presently being sro-ided for the east coast 
TWX subscribers and is scheduled to go into 
service by January of 1978. 

During 1976 we instituted a new customer 
service pursuant to which a group of trained 
personnel are available 12 hours every day to 


answer questions from customers located any- 


where in the 48 states as to how to send a 


message, either directly via their telex or TWX 


me f4C43 
machines or vila the Western Union system, 
to answer questions about rates, to provide 
assistance in tracing a message, orto 
address problems which those customers may 
have. Access to this service is via an "300" 
inbound WATS number so that the service is 
available to any user anywhere in the country 
without cost. 
In July of 1977, we greatly expanded the on- 
line message storage Capability of the message 
switch from the former storage limit of one-half 
day of on-line traffic to approximately 30 days 
storage of such strafiic at present. At the same 
time, this change provided virtually instaneous 
on-line retrievals for this traffic. Retrieval 
time is now 2 seconds, as opposed to the 
formerly variable time, wnich, dependant on 
load, could run fem minutes to hours. 
In September of 1977, we undertook steps to 
speed up operator processing for messages filed 


with ITT Worldcom by telephone. 


. 


changes which improve access for all of our 


gateway subscribers and for all Western Union 
telex and TWX originated traffic into the new 
m2ssage switch. 
til. That these changes have substantially improved the quality 
of ITT Worldcom's overseas message service to the users, and we are con- 
fident that we will in due course see an improvement in our share of routed 


traffic as a result of such improvements. 


Sudscribed and swor to me before me this ~7>*¢ day of LY Sons yt 
_oennemeeruatemnanatinceenntemntett, ehiperemneeeemme reece ence nett eR 


JONATHAN 4, LE : 
Noiary Publie, State of Be hey 
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"aC AG ns fohsataes 
C1046 CTPF zy F001 
INTERNATIONAL QUOTA BUREAU | Jas f | 
26 BROADWAY, NEW YORK, N. Y. 10004 ie 
dhe a 


OPERATING FOR THE INTERNATIONAL FORMULA COMMITTEE NEPRESENTING) | 6 ona pe 


FRENCH TELEGRAPH CANLE COMPANY «© ITT WORLO COMMUNICATIONS INC « RCA Gt OBAL GQMMUNICATIONS, INC, 
TRT TELECOMMUNICATIONS COMNPORATION © UNITED STATES-LIRERIA RADIO CORPORATION 

WESTERN UNION INTERNATIONAL, INC. Hig: Tareas ies 
eS 
Memorandum for: October;, ica 
eas ae 
Mr. R. O. Brooks, United States-Liberia Radio Corporat ion——_ esi 
Mr. J. R. Moman, TRT Telecommunications Corporation ea i i 
Mr. E, W. Peterson, RCA Global Communications, Inc. ies 

Mr. R. H. Thomas, Western Union International, Inc. 

Mr. R. Treglos, French Telegraph Cable Company 
W 


Ja oie 


S, Wheatley, Jr., ITT World Communications Inc. 


389, FCC Docket No. 196690. 


1) The accompanying 8-page tabulation of quota percentages based on 
routed messages as shown in the IQB report for January-June 1977, issued 


on September 20, 


1977, is submitted to you preparatory to formal communi- 


cation of changes in the distribution of unrouted messages by Western 
Union effective January 1, 1978. 


2) In the six-month period January-June 1977 no routed messages were 
reported to the following destinations: Pitcairn Island, Wake Island and 


Willis Islets, 


tt is recalled that in the absence of routed messages to 


certain destinations in the initial 13 week study, percentages based upon 
the total messages for all destinations were used. 


3) As reference to pages 145 and 186 
,301 unrouted transfers 


= 
will disclose, 1 é 
(American) and no unrouted transfers are rc 


= the January-June 1977 report 
2 reported to Samoa Islands 
sorted to Western Samoa. Not- 


ing the pickups and routed transfers resorted to these destinations in 
the period, it is suggested that this circuxstence be referred by the 
Bureau to Western Union for examination. zzzinst the possibility that 
certain sub-set destinations proper to we mm Samoa are being reported 


by’ Western Union to Samoa Islands (Americs 


4) Your directions regarding the tise. y 


ora 
tabulation, and the matters discussed in iz2nms 2 and 3 above, are request- 


ed. Thank you. 


Copy for: Mr. 
Mr. 
Mr. 
Mr. 
Rie, 1. 
hr, J. 


HoWG 


aes : es 


2 2 > 
~/John M. Munroe, Manager 


G. Brolly,ZITT World Communications Inc. 

J. Celentano, RCA Global Communications, Inc. 
R. Conrad, Western Union International, Inc. 
C,. Jacquet, French Telegraph Cable Company 

J. Reilly, Federal Cocmunications Commission 
Wiesel, French Telegraph Cable Company 
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NTERNATIONAL QUOTA RURERAU 


pete SE DURA 
INTERIM FORMULA QUOTA PERCENTAGES PASED ON ROUTED MESSAGES AS SHOWN 
IN THE JANUARY-JUNE 1977 


AVPPLICALLE 1O THE PERIOD JASUARY-JUNE 1978 
a NEE UE LILO 


Oct TSS tl SEVITEMEER 2001977 


DESTINATION FIC SO 

Afghanistan 3 35 34 4 24 
Albania ! 3. 42 28 4 23), 
Algerla 7 25 36 7 25 
Angola 8 22 34 5 31 
‘Arabia Se Nee oi 26 36 5 28 
Argentina 1 34 23 , 33 
Ascension Island | | 33 67 
Australia i L 25 35 3 36 
Austria 1 26 34 4 35 
Azores 39 35 1 23 
Bahama Islands 1 28 28 6 37 
Bangladesh “ 22 4&4 4 26 
Belgium 3 30 34 3 30° 
Belize | Z 32 ig 16 au 
Benin 30 16 ae 4 20 
Bermuda Z 27 30 6 35 
Bolivia i 34 28 9 28 

Botswana 6 res 38 4 30 
' Brazil 1 37 24 a ae 
British West Indies i 28 23 7 4l 
Brunei 3 15 47 3 ge 
Bulgaria 1 34 31 4 30 
Burma 3 19 42 6 30 


Burundi 7 14 47 4 28 


INTERMATIONAL 


ee 


INTERTM FORMULA \_ QUOTA PERCENTAGES eee 2) eae 


BLE JANUARY -JUNE ey) Le Les 
APPLICABLE [0 ThE VE PERLOD TAN 

| DESTINATION FIC 
Cameroon ‘ 24 
Canal Zone - Panama 1 
Canary Islands 3 
Cape Verde Islands 17 
Caroline Islands 
Central African Republic 18 
Chad 27 
Chile 1 
China 
Christmas Island 
Colombia 1 
Comoro Islands 15 
Congo id 
Cook Islands 
Costa Rica 
Cuba 
Cyprus 3 
Czechoslovakia 1 
Denmark i 

Dominican Republic 

Ecuador 
Egypt 8 
Equatorial Guinea 14 
Ethiopia 3 


QUOTA BUREAU 


ROUTED ) MESSAGES AS Stour 


PA ees 
a) OEP Lis 


nee Trt 


JUNE 


29 


19 


34 


(4°48 


(BUR 20, 1977 
1978 
5S eas 
51 4 
26 14 
47 
34 5 
52 2 
22 4 
39 5) 
29 7 
44 1 
50 
24 12 
43 5 
32 18 
29 
24 12 
2 51 
24 6 
33 3 
31 3 
27 8 
24 ll 
32 1 
58 1 
28 5 
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INTERNATIONAL QUOTA BUREAU 


ow) 


INTERIM FORMULA QUOTA PERCENTAGES BASED Oi ROUTED MESSAGES AS. SHOWN 


IN THE JANUARY-JUNE 1977 REPOUT ISSUED SEPTEMBER 20, 1977 
APPLICAGLE TO THE PERTOD JASUARY-JUME 1978 
DESTINATION ee a ee 
Falkland Islands 40 60 
Faroe Islands 9 a3 9 9. 
Fiji Islands 4 25 44 3 26 
Finland 2 28 36 3 31 
’ France iy 8 29 30 3 30 
French Guiana 14 26 33 5 20 
French Polynesia . 1 35 38. 3 23 
French Southern & Antarctic Territories 100 
French Territories of Afars & Issas~ ~ 27 24 29 2 18 
French West Indies __ | 4 32 26 6 2 
Gabon 17 ZZ 37 3 21 
Gambia 16 15 38 5 26 
Germany 2 30 33 3 32 
Ghana 6 32 29 5 28 
Gibraltar 38 40 ag 26 
Gilbert Islands 2 6 60 4 28 
Great Britain . 4 31 29 3 33 
- Greece 2 20 al e Lys 
. Greenland : A as 9 49 
Guam Island i 25 49 26 
Guatemala 1 26 £7 12 34 
Guinea 20 17 33 6 24 
Guyana 1 29 23 11 36 


Haitd ) 2 42 25 7 24 


INTERIM FORMULA QUOTA PERCENTAGES BASED ON 
IN THE JANUARY=JUNE 1977 


PEPOPT 


THE PERLOD JAUUARY<J 


DESTINATION 


Hawaii 
Holland 
Honduras 
Hong Kong 
Hungary 
Iceland 
India 
Indonesia 
Iran 

Iraq 
Ireland 
Israel 


Italy 


Ivory Coast 


Jamaica 
Japan 
Jordan 


Kenya 


Khmer Republic 


‘Korea 
Laos 
Lebanon 
Lesotho 


Liberia 


ELC 


12 


LEE 


46 


33 


29 


34 


34 


ai 


23 


SL 


26 


26 


26 


27 


27 


16 


Sea 


EoL918 
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ROUTED MESSAGES AS SHOWN 


eoeaenye 
eels 


18 


22 


INTERNATIONAL QUOTA BUREAU ( 4CS1 

OE Rte QUOTA BUREAU 

INTERIM FORMULA QUOTA PERCENTAGES BASED ON ROUTED MESSAGES AS SHOWN 

ee DASE) ON ROUTED MESSAGES AS SHOWN 
JN THE JANUARY UNE 1977 REPONT _TSSUEn SEPTIINER 20. 1079 


APPLICABLE TO THE PERIOD JAHUARY-JUNE L978 


DESTINATION FIC ie, | a ee ee 
Libya 6 24 26 10 34 
Liechtenstein 2 Pd 25 7 14 
Luxembourg 5 34 27 7 27 
Macao a 16 52 4 25 
Madeira Islands : 1 . a2 49 l 27 
Malagasy 10 27 37 8 18 
Malawi 10 31 a3 5 21 
Malaysia 2 30 a7 2 29 
Maldive Islands 53 47 
Mali 28 io 29 bs Fe 
Malta 3 24 30 <i 38 
Mariana Islands 1 29 47 Pag 
Marshall Islands 9 73 1 17 
Mauritania 25 29 21 LZ 13 
Mauritius Island 5 a2 a 2 25 
Midway Island 36 64 
Morocco 7 24 38 7 22 
Mozambique 5 25 38 5 26 
Namibia .S1 40 9 
“Nauru Island 24 50 26 
Nepal i2 35 32 2 19 
Netherlands Antilles 1 34 24 12 23 
New Caledonia 2 45 28 2 23 


New Guinea 6 23 45 3 23 


DESTINATION 
SER NSEneR eee le eS 


New Hebrides 

New Zealand 
Nicaragua 

Niger 

’ Nigeria 

Norfolk Island 
Norway 

Pakistan 

Paraguay 

Persian Gulf 

Peru 

Philippine Islands 
Pitcairn Island 
Poland 

Portugal 
Portuguese Guinea 
Puerto Rico 
_seunton Island 


Rhodesia 


- Roumania 


Rwanda 
St. Helena Island 


Salvador 


THTERHAT LOUAT. QUOTA BUREAU 


Samoa Islands (American) 


fy | ee es 


JANUARYA JURE 1977 PEPOMT TSSNED SEPTENNER 20, 1977 
AUPLICALLE TO THE PERIOD JanUARY-JUNE L974 
ETC 2h. JBL. «Ze 
1 40 2/7 3 
ge 25 35 3 
28 26 14 
27 14 27 5 
6 24 30 6 
100 
1 26 a7 S 
2 24 39 4 
L 30 Za 6 
4 2/7 33 6 
33 79 9 
36 36 4 
2 25 36 3 
i 30 34 3 
29 ee sl 9 
u 30D 24 7 
16 23 28 5 
1 20 39 2 
2 26 38 3 
, 16 45 8 
25 iS 
29 28 9 
34 47 3 


WUL 
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. INTERNATIONAL QUOTA BUREAU (495 
é ANTERTM FORMULA QUOTA PERCENTAGES BASED OM ROUTED MESSAGES AS. SHOWN 
IN TUE JAUUARY-JUNE 1977 REVORT ISSUED SEPTEMBER 20, 1977 
AUPLICASLE TO THE PEIIOD JARUARY=JUGE 1978 
DESTINATION _ FTC Es TRT WUL 
Senegal 12 Pe 34 6 i9 
Seychelles Islands Zz 27 30 1 40 
Sisees Leone 1) 18 a7 S 31 
Singapore 1 ol 36 3 29 
Solomon Islands 14 65 2 19 
Somalia 5 18 45 10 22 
South Africa 2 29 34 3 32 
Spain 2 34 27 7 30 
Spanish North African Possessions 3 97 
Sri Lanka L 28 39 3 23 
Sudan 6 34 29 5 26 
Surinum 1 41 25 5 30 
Swaziland 7 16 39 2 36 
Sweden 1 2g 34 3 a3 
Switzerland 5 2/7 39 Zz 29 
Syria 2 26 38 4 30 
Taiwan 1 35 38 4 22 
Tanzania 10 23 ai 9 27 
Thailand | 25 37 a 34 
_ Timor Island 50 17 Be 
Togo 20 Zo 30 2 23 
Tonga Islands 1 9 63 27 
Tunisia 7 30 2] 15 2\ 
Turkey 2 24 38 8 28 


INTERIM FORMULA OUOTA PERCENTAGES BASED OU ROUTED MESSAGES 
LU7s REPORT | TSSUED 


LiCARLE TO THE PERIOD JANUARY<JUNE 1978 


IH 


DESTINATION 


Uganda 
U.S.S.R. 

Upper Volta 
Uruguay 
Vatican City 
Venezuela 

Viet Nam 
Virgin Islands 
Wake Island 
Western Sahara 
Western Samoa 
Willis Islets 
Yugoslavlea 
Zaire 


zambia 


A 
aah 


" 
a i \ ‘. 
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Coalin ah hl 
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CERTIFICATE OF SERVICE 
net SERVICE 
I, Elizabeth M. Moore, hereby certify that on this 7th day of 
November, 1977, I mailed a copy of the foregoing "Comments" of ITT 
World Communications Inc. by United States Mail, postage Prepaid, to 


the following persons: 


Mr. Walter R. Hinchman Leon Kestenbaum, Esq. 
Chief, Common Carrier Bureau Western Union Telegraph Co. 
Federal Communications Commission 1828 L Street, N.w. 
Washington, D.C. 20554 ' Washington, D.C, 20036 
Charles M. Lehrhaupt, Esq. Warren Y. Zeger, Esq. 

RCA Global Communciations, Inc. Comsat General Corporation 
60 Broad Street 950 L'Enfant Plaza, S.W. 
New York, New York 10004 Washington, D.C. 

Roger P. Newell, Esq. United States-Liberia Radio Cc 
Western Union International, Inc. 1200 Firestone Parkway 

One WUI Plaza i Akron, Ohio 44317 


New York, New York 10004 


Roderick Mette, Esq. 

TRI Telecommunications Corp. 
1747 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Mr. John Munroe 
International Quota Bureau 
26 Broadway - Rm. 1612 
New York, N.Y. 10004 


Mr. L.F. Swaine 

Canadian Pacific Railway Co. 
Suite 518 - Place du Canada 
Montreal 3, Quebec 

Canada 


Mr. J.M. Eaton 

Canadian National Railway Company 
151 Front Street West - Room Siz 
Toronto 1, Ontario 

Canada 


Before the 
FEDERAL COMMUMNICATIOMS COMMISSION 
Washington, D.C. 20554 


In the Matter of 


International Record Carriers’ Scope of 
Operations in the Continental United 
States, Including Possible Revisions to 
the Formula Prescribed under Section 222 
of the Communications Act. 


Docket No. 19660 
RM-690 


COMMENTS OF TRI TELECOMMUNICATIONS CORPORATION 


On July 27, 1977, the United States Court of Appeals 
for the Second Circuit vacated the Commission's January 
1976 Report, Order and Notice of Proposed Rule-Makinc in 
this procreding and remanded this matter to the Commis:ion 
for further proceedings in accordance with the Court's spinion. 
However, on October 5, 1977, in granting the petitions for re- 
hearing filed by the Commission, as well as TRT Telecommunications 
Corporation (TRI) and ITT World Communications Inc. (ITT), the 
Court stayed issuance of its mandate, specifically holding that 
the "interim formula" prescribed by the Commission in the 


January 7 Order could remain in effect pending the Commission's 


On October 7, 1977, the Common Carrier Bureau advised all 
interested parties, by letter, of the Second Circuit's action and 
invited comments by November 5, 1977, addressing the issues 
decided by the Second Circuit. TRT herein submits its comments 


sl 
in response to the Bureau's October 7 letter. | 


*/ Since November § falls on a Saturday, TPT is filing these comments 
on November 7, the next business day followis.g November 5. 


a Se 


I. The Public Interest Dimension 
of the Current Dispute 


In its July 27 opinion, the Second Circuit held that 
the Commission had not adequately articulated its reasons for 


determining that the public interest would be served by the 


cy 


invalidation of the original 1943 international formula and 
the prescription of the "interim formula" required by the 


January 7 Order. In its October 5 opinion on reconsideration, 


the Second Circuit Stated that 


"It may w.il be that ‘public interest' is not 

a necessary factor to be considered [in this case] 
in view of the: fact that there seems to be no : 
contention that the best-known technological 
methods of transportation are not being used 

and that no detrimen+ is being suffered by the 
public from operati- 1s under the old or new 
formulas." 


Apparently for that reason, the Second Circuit in its October 5 


| Opinion went on to state that the Prescription of the Original 
} 


formula in 1943 


"did' not relieve the FCC of its statutory duty 

to prescribe a ‘just reasonable, equitable, - 
and in tne public interest! formula. Assuming 
"public interest' is eliminated as not adversely 
affected, mathamatical subtraction still requires 
the FCC to cope with the remaining first three 
requirements." 


So it was that the Court, in discussing the Proceedings which the 
Commission would conduct On remand, referred to the fact that 
"with ten month's experience behind them, 
the parties should be able to submit to the 
FCC such proof as would bear upon the equities 


or inequities of the ‘interim’ plan." 


Because of these statements in the Second Circuit's October 5 


ce ae 


Opinion, the Commission might be inclined to ignore the "public 
interest" dimensions of its invalidation of the 1943 formula 
and prescription of the 1976 formula in issuing its order on 
remand. To do so would be to disregard an important ch enaat . 
Supportive of the Commission's January 7 Order and to misconceive 
the nature of the "public interest" responsibilities cast upon 
this Commission by Section 222 of the Communications Act. 
Notwithstanding the statements contained in the Second 
Circuit's October 5 opinion, it is clear that a regulatory agency 
charged with responsibility for regulating the practices of an industry 
plainly acts in the "public interest" when it strikes down anti- 
competitive and restrictive practices, such as the original inter- 
national formula. The Second Circuit's tatines to follow this 
principle, which may well have been related to the failure of the 
Commission adequately to articulate it in the January 7 Order 
and the September 26, 1976 Order on Reconsideration or to the 
parties’ possibly inadequate articulation of it in their briefs 
to the Second Circuit, should not cause the Commission to abandon 
the public interest: considerations which support its action in 
‘this case. | 
There can be, and indeed there has been, no dispute that 
the 1943 formula, whatever the intent which originally prompted 
it and whatever its. original impact, came to Operate as a severe 
restraint upon competition among the international record carriers. 


Indeed, as RCA conceded in its Opening brief on the merits to the 


i 


Second Circuit 


“4 « (7.50 

"(the formula) diminishes the incentives of 

the international carriers to expend effort 

and revenues in attempts to divert traffic 

from each other.” (RCA Br. 13). 

The anticompetitive impact of “he 1943 formula upon TRT was 
particularly severe. For even though TRT had grown from a 
regional to a world-wide carrier in the 30 years following 
adoption of the original formula, it was denied any share of 
unrouted traffic to most of the points that it now serves solely 
because it did not serve them in 1943. By contrast, because 
RCA enjoyed a dominant position in the world market when the 
formula was established, it was automatically assured of the 
lion's share of unrouted traffic irrespective of any effort on 
its part to attract new customers or to improve its services. 

A market allocation scheme, which Systematically so retards 
new competition and entrenches the position of dominant forces 
in the market, is so patently anticompetitive that, were it not 
for the explicit provisions of Section 222 and the Commission's 
approval, the 1943 formula would constitute a per se violation 


of the Sherman Act. See e.g. United States v. Tonco Associates, 
a_i  §—§—_carirtieelllnneaealoeaeeemnamiammmmmnemnmmmmmemmetees 


405 U.S. 596 (1972); United States v. Sealv, Inc., 388 U.§.350 


(1967); Timken Roller Bearing Co. v. United States, 341 U,5.,593 
(1851). 


By contrast, the 1976 formula has no anticompetitive 
features whatever. Indeed, it represents an ingenious device 
whereby the results of competition in the segment of the Market 
containing knowledgeable consumers can be extended to the remaining 


portion of the market where consumers have inadequate communication 
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requirements to become informed as to the merits of particular 
carriers and where it would be uneconomical for the carriers to 
attempt to reach such consumers with their promotional materials. 
Thus, without all of the advertising eeenaicuecs and the like 
that would ke needed to inform every consumer in the market as 

to relevant information bearing upon the choice of a carrier, 

the entire market can be made to reflect the preferences of 

those consumers who do care to chose among carriers. 

The substitution of the 1976 formula for the patently 
cartel-like and anticompetitive 1943 formula, standing alone, 
serves the public interest in a Manner sufficient to £ulfill this 
Commission's responsibilities undeis Section 222(e) of the Communi- 
cations Act. EMC v. Aktiehola et Svenska Amerika Linien, 350 


U.S. 238 (1968) . 


In the Aktiebolacgetcase, the Federal Maritime Commission 
struck down two anticompetitive practices of steamship conferences 
regulated By it under a statute that is similar to Section 222. 
Specifically, Section 15 of the Shipping Act of 1916, 39 stat. 

728, empowered the FMC to disapprove cooperative agreements entered 


7) 


into by common carriers regulated by it, whether or not such 


agreements had previously been approved by the FMC, if it found 


them to be 


“unjustly discriminatory or unfair as between 
Carriers . . .or to operate to the detriment 
of the commerce of the United States, or to he 
contrary to the public interest, or to be in 
_ Wa0lation cf this chapter .. .." (390 U.S. at 240) 
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In exercising its jurisdiction under this statute, the 
FMC explicitly relied on antitrust policy and held that 
restraints such as the two conference rules before it would be 
approved only if the conferences could bring forth facts to demon-. 
Strate that the rules were required by a serious transportation 
need, were necessary to secure important public benefits or 
otherwise were in furtherence of a valid regulatory purpose of 
the Shipping Act. 3970 U.S. at 243. The Court of Appeals 
reviewing the FMC's action disagreed, holding that the FMC could 
not disapprove a practice solely on the ground that it ran counter 
to antitrust principles... 

The Supreme Court unanimously reversed, adopting a 
rationale which is directly applicable here: 

"By its very nature an illegal restraint of 

trade is in some ways ‘contrary to the public 

interest,' and the Commission's antitrust 

standard, involving an assessment of the 

necessity for this restraint in terms of 

legitimate commercial objectives, simply 

gives understandable content to the broad 

statutory concept of 'the public interest.' 

- - -« As long as the Commission indicates 

which of the statutory standards is the 

ultimate authority for its disapproval, we 

can see no objection to the Commission's 

casting its primary analysis in terms of the 


requirements of its antitrust test." 
(390 U.S. at 244). 


The Supreme Court went on to characterize the arguments of those 
who opposed the FMC action as "not even superficially persuasive," 
when they contended that the whole purpose of the regulatory 
structure of the Shipping Act would be defeateu if reliance on 


antitrust policy alone were sufficient grounds for invalidating 
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ays 

anticompetitive practices. 390 U.S. 244-45. Said the Court: 

"The Commission must of course adduce 

substantial evidence to support a finding 

under one of the four standards of §15, but 

once an antitrust violation is established, 

this alone will normally constitute substantial 

evidence that the agreement is ‘contrary to 

the public interest' unless other evidence in 

the record fairly detracts from the weight of 

this factor . ...We therefore hold that the 

antitrust test formulated by the Commission 

is an appropriate refinement of the statutory 

"public interest’ standard." (390 U.S. at 245-46). 

The principle of FMC v. Aktiebolaget Svenska Amerika Linien, 

poate ca SSeS asset evenska amerika binien 
which has often been followed by the Commission and the courts 
reviewing Commission orders in cases involving the removal of 
* 
restrictive practices of common carriers, is directly applicable 
here and fully supports the Commission's invalidation of the 1943 
formula and the prescript. :n of the 1976-formula. For the 
removal of a cartel-like anticompetitive Cevice and the substitution 
for it of a device which allows the free functioning of a com- 
petitive market, in and of itself, serves the public interest, 
i 

unless the parties supporting retention of the anticompetitive 
scheme can bring forward specific justifications which outweigh 
the implementation of antitrust palicy. RCA and WUI, the only 


two carriers supporting the 1943 formula have not, and Cannot, 


Provide any factual public interest reasons for continuation of 


*/ See e.g. National Ass'n of Reg. Utility Comm’xs v. Fee, 
$20 F.2d 630, 636,639 (p.c.cir. 1976); General Telephone Co. of 
the Southwest v. United States, 449 F.2d B46, 856. (5th Cie.1971). 


the 1943 formula. 

Cases like FCC v. RCA Communications, 346 U.S. 86 (2953), 
and Hawaiian Tel.Co. v. PUG, 498 F.2G 771 (0. Civ. 1974), 
which deal with the Commission's exercise of its jurisdiction 
under Section 214 “6 is Act, are not contrary to this analysis 
of the Commission's jurisdiction under Section 222 to pass upon 
the public interest aspects of the international formula. 

Section 214 ae the Communications Act, like comparable 
sections of the Interstate Commerce Act (49 U.S.C. Si (16-22)), 
as well as dpeloeouy vresisiaus of other regulatory statutes, 
embodies the premise that unlimited entry by carriers into a 
particular market may not necessarily serve the public interest 
or the public convenience and necessity. Accordingly, the 
Commission is vested with the responsibility under Section 214 
to assure the feasibility of additional competition in a particular 
Market prior to authorizing a competitor to enter that market. 

Relying, as the Commission did in the RCA Communications 
and Hawaiian Tel. cases, upon nothing more than a a 
preference for competition @S5 a justification for allowing new 
market entry is to fundamentally disregard the purposes of Section 
214 and to default on the responsibility to assess the actual 
parameters of a market before authorizing a new entrant. 

The Commission's determinations under Section 222, which 
require the Commission to assess the competitive consequences of 
a practice engaged in by carriers who have already been authorized 


to enter a market, raises issues far different than those presented 
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under Section 214. The terms, structure and legislative history 
of dectian 222 demonstrate quite clearly that it was designe 
Wrincipally to ensure that the monopoly power which Western Union 
was gaining by virtue of its merger with Postal Telegraph in 1943" 
could not be misused by Western Union in its transfer of unrouted 
traffic to the international record carriers. There is nothing 
in this basic purpose, nor is there anything in the languacse of 
Section 222, which supports the idea that it was designed to 
repress fair competition among international carriers. Thus, 
just like the FMC under the Shipping Act, this Commission acting 
pursuant to Section 222 can rely solely on antitrust policy. 

But even assuming arguendo that the standards of Section 
214 cases apply to the Commission's reliance upon antitrust prin- 
ciples in this Section 222 proceeding, the Commission would by 
no means be barred from discussing the manner in which additional 
ConER TL Etee for international messages, such as would be encouraged 
by the substitution of the 1976 formula ‘for the 1943 formula, 
would serve the public interest. For the RCA Communications 
case, as well as other applicable authority, makes it clear that 


it is proper for the Commission to rely on the general benefits 


ct 


of competition even when exercising its Section 214 jurisdiction: 
"{The Commission] is not required to grant authoriza- 
tions only if there is a demonstration of facts indicating 
immediate benefit 0 the public. To restrict the Commis- 
Ssion's action to cases in which tangible evidence appro- 
priate for judicial determination is available would 
disregard a major reason for the -reation of administra- 
‘tive agencies, better ecuipped as they are for weighing 
intangibles by specialization, by insight gained through 
experience, and by more flexible procedure. In the nature 
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of things, the possible benefits of competition do 
not lend themselves to detailed firecast, but the 


Commission must at least warrant, as it were, that 
competition would serve some beneficial purpose such 
as Maintaining good service and improving it." 346 
U.S. at 96-97. (Citations omitted). 


Thus, in issuing its order on remand, the Commission should clearly 
reiterate and expand upon its previously-stated reasons for 
believing that the removal of the anticompetitive 1943 formula 
may benefit the public. 

In that regard,.the actions of RCA, following-what it 
thought was the Second Circuit's invalidation of the 1976 
formula, are highly probative here. For on August 19, only three 
weeks following the issuance of the Second Cireuit's July 27 
Opinion and well before the Second Circuit's issuance of its 
Opinion on rehearing, RCA filed with the Commission a request 
for a substantial upward revision in international message rates. 
See Letter of Transmittal No. 4260 dated August 19, 1977, as well 
as the Section 61.38 analysis underlying RCA's tariff changes, 
both of which are attached to the original copy of these 
Comments so as to be included in the record of this proceeding. 
Although RCA doubtless now will disclaim any nexus between 
the timing of its tariff filing and the Second Circuit's July 
27 action, the fact =hat RCA made this application so soon 
after its apparently successful efforts to force reinstate- 
ment of the 1943 formula raises substantial questions as to 
whether RCA's eftaccs: to increase international message rates 
are closely related*to its preservation of the anticompetitive 


atmosphere fostered:by the 1943 formula. Thus, RCA's own actions 
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help demonstrate the potentially adverse impact of the 1943 
anti-competitive formula on the maintenance of iower rates. 

II. The Equitable Factors 

While TRT believes that public interest considerations, 
standing alone, adequately support invalidation of the 1943 £ormula 
and — prescription of the 1976 formula, it also- submits 
that by any standards the latter formula, which gives every. 
international record carrier the Opportunity to gain a proportion- 


ate share of unrouted~traffic based upon current market realities, 


is more equitable than. the 1943 formula, which has operated to 
disproportionately favor RCA (and to a lesser extent WUI) because 
in 1943 they enjoyed a larger market share than they do now. 

The fact is, RCA has never advanced anything beyond an 
historic argument -- e.g. reliance on pre-1943 experience -- to 
justify operation of the 1943 formula. Thus, in the original 
comments which RCA.filed in this proceeding (dated February 19, 
1965, RM-690) RCA sought to support retention of the old formula 
On the basis of the Commission's observation in 1943 that 

"the Western Union cable system and the IT«T 

companies have had a more advantageous position 

than RCAC with respect to outbound traffic because 

of exclusive arranvements with the domestic land- 

line systems.".. 


RCA went on to claim in 1965 that 


"ITT continues to receive residual benefits from its 
former ‘extensive landline system.'" (Comments p.9). 


And, eight years later when RCA filed its next comments in this 


proceeding, it was content to rely on its 1965 comments as Yeti) 
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completely answer[ing]" ITT's arguments for revision of the 1943 
formula (see RCA letter, dated uvune 26, 1972). Thus, when seeking 
to defend the equity and reasonableness of the old formula, RCA 
relied upon such archaic facts as ITT's Operation of a landline 
system in the 1920's, 1930's and early 1940's -- a facet of the 
international record carrier business, which whatever its impact 
when the 1943 formula was prescribed, obviously has no impact 
today on the nature of competition in the industry and, in any event, 
could never justify the inequitable treatment suffered bY TRI. 

RCA's Orrrens upon historic circumstances to demonstrate 
the equity of continuing the 1943 formula fundamentally miscon- 
ceives the basic nature of equity itself. As the Supreme Court 
has long recognized, 


"a continuing decree of injunction directed to events 
to come is subject always to adaption as events may 


Shape the need. . .. The result is all one whether 
the decree has been entered after titigation or by 
consent. . .. In either event, a court does not abdi- 


cate its power to revoke or modify its mandate if satis- 

fied that what it has been doing has been turned through 

changing circumstances into an instrument of wrong." 
United States v. Swift ¢ Co., 286 U.S. 106, 1i4=-15 (1932). See 
also, Milk Wagon Drivers Union v. Meadowmoor Dairies, Ine. ,312 0.8. 
CE A §—§—=§»-_=_—rncnnceeememneeananenamnineemeearuneonaummeommennommnnenrmren ng nn fom nnn, 
287, 298-99 (1941); United States v. United Shoe Machinery Corp. 
391 U.S. 244,248 (1968). Under these principles, a 

“court not only has equitable discretion to respond 

to changing circumstances, but has a responsibility 

to take corrective action when its prior orders threaten 

‘to foster rather than forestall irreparable harm." 


Consolidated Edison Co. of New York v. eeC, S11. F.2d 372, 378 (97. 
—————— es Ck NEW LOrK fe 


Cir. 1974). 
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These principles articulated in connection with the 
exercise of equitable discretion by trial courts are applicable 
a fortiori to an administrative agency's whose obligation is to 
tailor its orders to current realities, rather than justify them 
on the basis of historic circumstances. As the Supreme Court 


has held: 


"Flexibility and adaptabilicy to changing needs and 
patterns of transportation is an essential part of 

the office of a regulatory agency. Regulatory agencies 

do not establish rules of conduct to last forever; they 
are supposed, within the limits of the law and of fair and 
prudent administration, to adapt their rules and prac- 
tices to the Nation's needs in a volatile, changing 
economy. They are neither required nor supsosed to 
regulate the present and the future within the in- 
flexible limits of yesterday." 


American Tr. ting Ass'n v. Atchison Tf. & S.F.8.CG.,387 0.8, 397, 
416 (1967). In the light of -chese principles, RCA's reliance upon 


out-moded historic facts to support ‘ts contention that the 1943 
formula still represents an equitable sharing of traffic among 
the IRCs sar he be disregarded. 

What is pertinent are the contemporary facts concerning 
the operation of the formula. As the Commission indicated in its 
January 7, 1976 opinion, although TRT had by the time of the 
Western Union December 1974-March 1975, 13-week study achieved a 
5.55% market share of all routed message traffic between the 
United States and the rest of the world, it was Hees Ving only 
1.43 of the unrouted traffic allocated by the formula. This 
nearly 4-to-l1 di cca diey between TRT's earned market share and 
TRT's formula traffic would be increased to about 15~to-1 


disparity were the 1943 formula reinstituted. 


AE Se ni Seale 
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As shown in the attached affidavit of Mr. Robert Moman (tf 3), 


during the first six months of 1977, Trt transmitted a total of 


165,967 messages, which were either directly filed With it or 
which were Specifically routed by customers via the Western Union 


System. This constituted 7.7% of the 2,149,095 


messages which 
were directly filed with all IRCs or which were routed by customers 


to IRCs over the Western Union system. Thus, in the first six 


months of L977, TRT's earned Market share had increased to 7.73. 


While TRT wWas_receiving 1.4% of all Unrouted traffic allo- 


cated by the formula during the Western Union 13-week study, shortly 


after that Study was completed, TRT was deprived o* all formula traffic 
to Columbia and was remitted solely to receiving traffic from 
the Bahamas and Belize. (Moman Aff. 1 3). Were TRI restricted to 


receiving formula traffic from only those two countries, 


during 
the first six months of A977, 


it would have obtained-.a total of 


6,653 unrouted messages, only .53 of 
’ 


the 1,486,726 unrouted messages 


filed with Western Union during that Period, (14,).: 


Thus, while 
TRT has now earned a Market share of 7.7%, were it Operating under 
the 1943 formula, it would receive only .5% of all traffic allo~ 
Cated under the formula, an "inequitable" result under anyone's 


definition of that term. 


III. Other Developments Bearing Upon the Public Interest 
and Equitable Factors. - 


Among the reasons recited by the Court Of Appeals in remand- 
ing this case the Commission was the develooment of 


ta record of the 
experience of thk IRCs following the implement 


ation of the 1976 
formula. 


We have already demonstrated above the gross 


inequities 


dF 


that would be visited on TRT were a return to the 1943 fornula 
mandated. However, because the court seemed particularly con- 
cerned with the possibility that implementation of the 1976 formula 
had set the IRCs on an inevitable path to an all-routed system 
Or would result in unnecessary expenditures, we show here that 


post-November 1976 (the period following implementation of the 


Nee - 


1976 formula) experience ows clearly that the adverse con- 


sequences feared by the Court have not occurred. 

In expressing its concerns, the court was, at least in part, 
reflecting the pounce ue made to it by RCA concerning the purported 
evils of an deceit ‘gunn: particularly the expenses 
that would arise out of solicitation of cu -omers by the Ikcs. 


It is, therefore, of much more than passing interest here that 


on the same date that it sought a substantial increase in message 


ran 


rates, RCA filed a petition with the Commission which asked it to 
"revisit" the "free direct access" decision and which, at the same 
time, sought Commission action on the long-pending applications of 
RCA and other IRCs to initiate gateway operations in a number of 
cities heretofore included in the hinterland. (A copy of RCA's 
petition is attached to the original copy of these Comments and 


made a part of the record of this proceeding.) 


While TRT does not at this point take a position on either 
RCA's free direct access proposal or its suggestion that the gateway 
applications be given renewed attention, it does POolnt out that 


RCA's posture with respect to both these matters, which inevitably 


wy) 


contemplate greater direct contact between the IRCs and international 


telegram senders who presently are served only by Western Union, 
necessarily carries with it a strong potential for additional 
Promotional activity by the IRCs directed at senders of inter- 
national telegrams. That RCA advanced these proposals only three _ 
weeks after the Second Circuit essentially adopted its position 
with respect to the international formula shows, at the very 
least, that retention of the anticompetitive 1943 formula would 
not necessarily lessen the potential for promotional expenditures 
on the part of the IRCs. 

Just as RCA's August 19 petition reflects that increased promc 
tional expenditures. seem to have been contemplated by RCA, notwith- 
Standing the then-apparent resurrection of the 1943 formula, TRT's 
experience since November 1976 demonstrates that the substitution 
of the interim formula for the 1943 formula has not caused the 
Carriers to embark upon the binge of promotional expenditure 
apparently feared by the Court of Appeals. Rca argued 
in support of its unsuccessful efforts to obtain immediate issuance 
of the Second Circuit's mandate that the invalidation of the 1943 
formula "will result .in almost certain increases in costs to the 
Carriers and, ultimately to the users of the IRCs' services," (RCA Motic 
Da 3) ¢ TRI, therefore, presented to the Second Circuit an affidavit 
of TRT's Vice President for Marketing (copy attached hereto), which 
made it clear that since the implementation of — 4976 formuia, 
just as under the 1943 formula, TRT has aimed its Promotional efforts 
at high-volume users who subscribe to telex services of either the IRcs 


or Western Union and has not undertaken anything more than de minimis 
alae a ee 
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efforts to obtain routed traffic from those who customarily do 
not route messages. Thus, the change in the international formula . 
has. not altered TRT's. "sales and marketing approach with respect 
to international cable traffic. " (Gross Aff. 42). | 

In further refutation of the argument that the interim 
formula would lead to a marked increase in efforts to obtain more 
routed traffic and-thus would lead to an increase in promotional 
Spending, is total industry experience with respect to the relative 
amounts of routed traffic, before and after adoption of the interim 
formula. Underlying--the Commission's January 7 order was Western 
Union's l3-week analysis of the composition of all traffic handled 
under the 1943 formula: During that: 13-week period (December ae 
1974-March 1, 1975),-Wester: Union transferred a total of 911,356 
messages to the IRCs; of which 700,299, or 77% were unrouted tele- 
grams distributed under the 1943 formula. (Moman ast. 4 4). 
By way of comparison, during the first quarter of 1977, the first 
full quartet of experience under the interim formula, Western 
Union transferred a-total of 847,557 messages to the IRCs, of which 

* 

$00,451, Se A54, ween vases (Moman Aff. 4 5). 2 

Thus, following the adoption of the 1976 formula, there were 
relatively fewer messages sent via specific routings than there were 
under the 1943 formula. This fact demonstrates almost conclusively 


that the adoption of the 1976 formula has not caused the IRCs to 


¥ “ 
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*/ Comparable figures for the second quarter of 1977 are 932,475 
total transfers ,of-which 782,275, or 84%,were unrouted.  (Id.) 
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expand their promotional efforts to capture the business of cus- 
tomers who previously did not route traffic; it has not caused 
them to move toward an all-routed system. Instead, this.evidence 
strongly indicates that the international record carriers’ promo- 
tional activities for telegraph traffic have been devoted to in- 
creasing their market share among that segment of-the market that 
is sufficiently sophisticated to make informed choices as to 
Carriers. i 

TRT's post-November 1976 experience also refutes the 
allegations of RCA that implementation of the interim formula 
would increase the IRCs' operational coses. 1s is made clear in the 
attached Moman 2ffidavit (q 6), excent in one instance, TF hae 
been able to transmit all of its post-November 1976 message traffic 
On circuits which either were already in use before implementation 
of the 1976 formula or, if put up after that date, were nec 
essitated by the commencement of direct circuit operations to a 
new foreign point. TRI was obliged to operate an additional cir- 


cuit with Cuba for the transmission of additional unrouted traffic 


to that point. However, TRT's circuitry with Cuba is via HF Yadio, 


e 


Oy ek 


sf 


and TRT was obliged to do no more than activate a new frequency 
in an already existing transmitter at no additional cost to TRY. 
By the same iota TRT has not been obliged to ie aces) 

additional message Seeraturs as a result of the new formula. : 
Indeed, as of ee 1, £976, TRY had 27 message operators on 
tts cayroll. As of November i, jineils after a full year of the 
1976 formula's operation, TRI employed only 21 such operators. 
This reduction in personnel has come about as a result of the 
automation of certain operator functions. The capital costs in- 


SS 


volved in this automation wave been less than $5,000 and would have 


been undertaken irrespective oe any eee in the Fen aioe (Moman 


a eee - -_ 


Att. 4 7). 


Finally, the additional message volumes Which TRT has 
handled as a result of implementation of the 1976 formula have not 
required any expansion in TRT's message switch. The capacity of 
TRI's automated message switch, as it existed prior to the adoption 
of the 1976 formula, has been adequate to handle the additional 
volumes that have been generated by TRT's participation in its 
fair share of formula traffic. (Moman Aff. 1 8). 

In short, TRT's experience demonstrates quite clearly that 
it has not suffered any increases in either promotion or Operating 
expenses as a result of the adoption of the 197 formula. Thus, 
RCA's arguments that the 1976 formula would necessarily lead to 
increased costs and the Second Circuit! S corresponding concerns 


with respect to that argument are groundless. The Commission 
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should thus find that there is no reason whatever to believe 
that the implementation of that formula has increased either 
promotion or operational expenses as among the carriers. 
CONCLUSION 

For all the reasons stated above, the Commission should 
enter an order on remand in these proceedings finding that the 
adoption of the 1976 formula serves the public interest and, 
unlike the 1943 be Panda sooo ides for equitable treatment as 
between the IRCs. This finding is justified, indeed it is 
required, by the evidence in this proceeding, wholly without 
regard to whether an all-routed system of the kind discussed in 
the January 7 order is ever implemented. Thus, the Commission 
should find that the "interim" or "1976" formula is "just, 
reasonable, equitable, and in the public interest" when con- 


sidered on its own merits. 


= Resvectfully submitted, 


E. Edward Bruce 
Ce Covington & Burling 
ay - 888 Sixteenth Street, N.W. 
Washington, D.C.20006 


Attorney for 
TRT Telecommunications Corporation 


Dated: November 7, 1977 
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AFFIDAVIT 
Ll. My name is J. Robert Moman. I currently serve 

as Director of Operations and Management Information Systems 

of TRT Telecommunications Corporation, a position I assumed in 
August, 1976. Prior to that time, £ sérved as Special 
Assistant to the President of TRT. In both capacities, I 

have been responsible within TRI for the development of opera- 
tional and financial data bearing upon the Beaeaii on of the 
international formula used to distribute among the international 
record carriers (IRCs) unrouted international telegraph traffic 
picked up by The Western Union Telegraph Company. in ‘that 
capacity, I have prepared or supervised the preparation of the 
various submissions which TRT has made to the Federal Peles eae 
tions Commission in connection with its evaluation of the original 
1943 international formula and its Prescription in’ 1976 of a 
revised formula. 

2... 20 provide information to the Commission as to the 

Operation of the 1943 formula, Western Union analyzed all of the 
traffic transferred by it to the IRCs for the 13-week period 
between December 1, 1974 and March 1, 1975. The Western Union 
study revealed that TRT then received unrouted traffic under 

the 1943 formula to only three overseas points -- Columbia, the 
Bahamas and Belize (formerly British Honduras). As was previously 


recited in the January 7, 1976, order entered by the Commission 


in the international formula proceeding, limiting TRT to receipt 
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of "formula traffic" for only Columbia, the Bahamas, and Belize 
resulted in TRT's receipt of 1.4% of all the unrouted traffic 
distributed during the Western Union 1l3-week study. (Order pe Me 9 
At the same time, TRT had achieved a 5.553 market share with 
respect to all traffic specifically routed by customers, either 
poe to designation of a specific "via" Carrier for messages 
filed with Western Union or pursuant to the direct filing of 
messages with IRCs. (Order | 18). Thus, during the Western 
Union l3-week study there was a 4 to l disparity between the 
market share which TRT had earned in competing for specifically 
routed traffic and the share of unrouted traffic which TRI ob- 
tained under the 1943 formula. 

3. Were the Commission to reinstitute the 1943 formula, 
that large disparity would increase 4-fold. In duly, £975, tar 
was informed that it would no longer receive any formula traffic 
for Columbia and would thereafter receive Such traffic only for 
the Bikeess cca Belize. During the first six months of L977, 
the restriction of TRT to Bahamas/Belize traffic would have re- 
sulted in it obtaining a total of 6,653 unrouted messages, which 
is only .5%3 of the 1,486,726 unrouted eee filed with Western 
Union during that period. At the same time, TRT transmitted 
7.7% of the messages which were directly filed with all IRcs or 
which were routed by customers to particular IRCs over the 


Western Union system -- 165,967 messages out of a total of 
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2,149,095. Thus, while TRT has now earned a market share of 
7.7% of all routed traffic, it would, were it operating under 
the 1943 formula, receive about 1/15th as much cf the unrouted 
traffic ee ee to the formula. 

4. The 13-week Western Union study reveals the per- 
centages of routed aed unrouted Western Union-originated trarftic 
that was beadcbeeret oc the IkCs. During the study period, 


Western Union transferred a total of 911,356 messages to the 


ERCS, Of which 700,299, or 77%, were unrouted messages to be 
diseribuced under the formula. To my knowledge, the Western Union 
l3-week study is the only source of teduseeywiae data available 
with respect to the eae percentage of Western Union- 
originated eelegrauh traffic prior to the implementation of the 
1976 formula. : 

5. Under the 1976 formula, however, it is possible to 


calculate for each quarter the percentage of routed/unrouted 
Western Union-originated traffic, because the peer et eae Of the 
1976 formula require a continual calculation of the routed market 
share earned by each IRC. During the first quarter of 1977, 
which was the first calendar quarter of experience under the 


1976 tormnula, Western Union transferred a total of 847,557 


messages to the IRCs, of which 704,451, or 83%, were unrouted. 


During the second quarter of 1977, Western Union transferred a 
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total of 932,475 messages to the IRCs, of which 182,275, or 64% 
were unrouted. Thus, comparison of experience under the 1976 
formula and under the 1943 formula reveals that the adoption 
of the 1976 ne has not led Western Union's customers to 
increase their specific routings of international telegraph 
traffic. In fact, unrouted traffic filed via Weatern Union has 
increased from 77%-of total transfers to between 83% and 843. 

6. TRI has incurred no additional Operational expenses 
as a result of the implementation of the 1976 formula. With 
one exception, TRT has not been required to install or operate 
any additional message circuits as a result of its receipt of 
additional volumes of message traffic pubeiane ko the 1976 for ila. 
It has, instead, been able to transmit all of its message traffic 
on circuits which either were already in use before implementa- 
tion of the 1976 formula or, if put up after that date, were 
necessitatdd solely by the commencement of direct Operations to 
new foreign points and would have been required without regard 
to the volumes of telegraph traffic transmitted by IRT to those 
points. The only additional circuit which TRT has been required 
to operate as a result of its receipt of increased volumes of 
formula traffic has been an HF radio circuit between the United 
States and Cuba. However, TRY incurred neither any capital nor 
Operational expenses in connection with ihe activation of that 


circuit, since it only necessitated the activation of an 
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additional frequency on a transmitter already used by TRT 
for the operation of other HF circuits to Cuba. 

7. TRI has been able to handle all the additional 
Srallic which it had received under the 1976 formula with fewer 
message operators than it had under the 1943 formula. As of 
November 1, 1976,.TRT employed 27 message Operators. As of 
November 1, 1977, after a full year of the 1976 formula's opera- 


tion, TRT employed Only 21 such overators. Were the Commission 


to reinstitute the 1943 formula, TRI would still be required to 


employ these 21 operators. The: reduction in personnel reflected . 
above has come chouk ae a result of the automation of certain 
operator functions, dhink involved capital expenses cf less than 
$5,000 and which would have been instituted without regard to 
the change in the international formula. 

8. During thé first full year of the 1976 formula's 
Operation, JRT has been able to handle all of its international 
telegraph traffic by means of an automated message ne which 
was planned and purchased well before the implementation of 
the 1976 formula, Thus, the prescription of the 1976 formula 
has not required TRT to incur any sddLcionni Capital expenses to 


increase its message switching capacity. 


9. In the light of the facts set forth in paragraphs 


6-8 above, it is clear that TR's receipt of additional volumes 


a) 


of traffic pursuant to the 1976 formula has not caused Rl (to 
incur any additional capital or operational expenses. By the 
Same token, the conclusions recited in the affidavit of Kenneth 
Gross, executed on August 22, 1977, with respect to TRT's promo- 


tional programs, continue to be valid. 


10. Pursuant to 28 USC § 1746, I declare under 
penalty of perjury that the foregoing is true and correct. 
Executed on November 7, 1977. 


~ —_, 


Sai 
. ~ ‘oom 


1 Me A os - 
J. Robert Moman 


‘ 


C1682 


APF EDAy : * 
net kT 


Ll. My name is Kenneth WwW. Gross, I am Vica Prosident 
OF Marketing for Trr Te lecommunications Corporation. As such 
[I am responsible for the direction O£ TRI's Field Sales Force, 
development of TRT's sales Plans and Programs, sales Promotions 
and Sales aides and marketing and advertising promotions. I 
have had responsibility for Trr's marketing, advertising and vro- 
motional Programs since June of 1975 and have been responsible 
for the Tield Sales Force since February 1976. 

2. I am familiar with the decision of the Federal 
Communications Commission to revise the Interrational Formula 
for distributing unrouted international cable traffic, which 
became effective in November 1976. This change in the formula 
has not altered TrT's Sales and marketing approach with resvect 


international cable traffic, 


‘ 3. There are several practical explanations for this 
aspect of TRT's Promotional program: 

a. Between 99.8% and 99.9% of TR's Promotional 
budget is directed toward customers with Significant communi- 
cations requirements to Overseas points. These customers, 
virtually without exception, are engaged in international 
commerce and all have telex machines obtained from either one 


Or more of the international Carriers, ancluding TRY, or from 


the Western Union Telegraph Company domestic system, 


b. The Marketing and sales Program and budget of Trt 


few 
co 


' Formula has not resulted in any reallocation Of TPT's 


—Obligeg to return to the 1943 formula, Which in effect Penalive 


Since the estimated Volume of 


9CCasional internationa) Cablegram USage is go Smail, the economic 


them. ‘ ; : ; 
c. TRT's Market Share of international Cable traffic 


has Substantially increaseag during the Past two years wholly indepc 


Of any Specific advertising Or promotional investment in developing 


traffic. Rather, TRT's international Cable revenues have increase. 


aS a side effece of TRT's sales and promotional efforts in develop- 


ing international telex traffic from telex Subscribers. 

a. Telex’ subscribers, who by and large £ile Cablegrams 
via their telex Machines, are, unlike occasional Cablegram users, 
Often fccutely aware Of the difference in the cost and S@rvices 
Offered by the us IRCs, so that rate téductions and service 


enhancements are the most effective way of Competing for the 


traffic of Such Customers, 
U : ? ° . 
e. From a Practical Marketing and sales 4PDProach, 


the November, 1976 implementation Of the revised Internationa) 


Sales pro- 


Motion budget in connection With attracting Additiona, volumes of 


£. Ter believes that by Promoting its telex traffic 
and by Offering improvements in its Cablegram SCrvice or initiating 
rate reductions (Should "evenue and COSE allow them) it wig) be 
Of Course, if Tree ee 


‘ 


Carriers for increasing their Touted traffic, its incentives to 
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MOULD nert, yes 


improve Lts share Of routed Craffic Oe UAL aa th 
are under the 1976 formula, 


4. Pursuant CO 28 U.S.C, Si746, 2 declare under Penalty 
of Purjury that the foregoing is true and Correct, 


Executed on August 22, Sa77, 


4 f 
— i # F / Fi 
—_ - oe ras Fag fe 
aC MEA OD i tR 
Kennesif~$ iL 


Gross 
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CERTIFICATE OF SERVICE 


I, Dorothy A. Addair, hereby certify that a copy of 


the foregoing has been sent this 7th day of November, A971, €o 


the following by United States mail, postage prepaid: 


Joseph J. Jacobs, Esq. 

ITT World Communications Inc. 
67 Broad Street 

New York, New York 10004 


Carl J. Cangelosi, Esq. 
RCA Global Communications, Inc. 
60 Broad Street 

New York, New York 10004 


Roger Newell, Esq. 

Western Union International, Inc. 
One WUI Plaza 

New York, New York 10004 


Leon Kestenbaum, Esq. 

The Western Union Telegraph Co. 
1828 L.Street, N.W. 

Washington, D.C.20036 


Mr. J.A. Berenger,Manacer 

The French: Telegraph Cable Co. 
25 Broad Street 

New York, New York 10004 


United States-Liberia Radio Corp. 


1200 Firestone Parkway 
Akron, Ohio 


Mr. D.N. MacLeod 
General Manager 


Canadian National Telecommunications 


360 St. James Street, West 
Montreal, Quebec 
Canada. 


Me. L.F. Swaine 

Canadian Pacific Railway Co. 
Suite 518 - Place du Canada 
Montreal 3, Quebec 

Canada 

Mr. John Monroe 
International Quota Bureau 
26 Broadway 

New York, New York 10004 


William’ D. English, Esq. 

Vice President & General Counsel 
Comsat General Corporation 

950 L'Enfant Plaza, S.W. 
Washincton, D.C.20024 


Walter R. Zinchman 

Chief, Cor. .sn Carrier Bureau 
Federal Communications Commission 
1919 M.Street, N.W. 

Washington, D.Cc.20554 


Dorothy A. Addair 
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Tepe er IMMITNICAPTOANIC Ansamrecercy 
FLDOLRAG COMMUNICATIONS LOSS SSlON 
id 2 ~™ 7o IG th 
Washington, 0.C. 20554 


In the Matter 9F 


Hinterland Hand 
Western Union T 
of [Internationa 
Tratfic. 


To: The Commissio 


dane Ne 


RCA Clobal Comminications, Inc. (RCA Glidbcom) , pursuant to the pro- 


C inicit nA Sak at 1902u sc 3 nded hereby 3 

Onna ca .et0NS ra tds J ~s ba as amended $ ner Ed — 

= ee rod ~ < + } =- J 14 i : 
Tor the relief set -Olis (GDGLA atid 2 Pelated ta lines relerences nerein 


" That the Comaission ‘r 
access” decision and associat 


e Be Ss. 8 
these, and permit hinterland senders and recipients of 
international message telegrams to access (or 5e accessed 
by) RCA Globecom at no ftional cost to 2 4 


recipients in excess 0 


international telegram servi 


° That the Commission alter its policies tu allow uther de- 
mestic carriers in addition to Western Union te particioare 
with international record carriers in che hinterland pick-up 

. and delivery of international message teleurams. 


That, pursuant to Section 222(e) (3) of the Communications 
Act, the Commission institute an appropriate proceediny to 
determine expedi itiously whether the current revenue divisions 
between RCA Gloscom and Western Union for the handling of 
international messase t legrams should be reduced as of the 
date of this Petition, and to require, pendente lite, Western 
‘Union to maintain appropriate records so as to ve able to 
make an adjustment with RCA Glébcom reflecting the difference 
in the amount it retains and any lower rate osrescribed. 


° That, in ‘the event the Commission does not act favorably and 
in a timely manner on our request for modification of the 
free direct access policy or a reduction in the toll traffic 
settlements paid to Western Union, the proposed tariff filins 
providing for an increase in RCA Gladbcem international tele- 
gram rates for messages originating in the continental U.S., 
which is being filed simultaneously, be vermitted to become 
effective on the scheduled implementation date. 


RCA Glibcom is an international communications common c2rrier author- 
ized under Title II and III of the Communications Act to furnish 


: national record services between the United States and numerous foreicn 


Mh 


Oo] 


eee oe Se 


ferings is message telegram service. RCA Gldbcom presently is tariffed 
to provide international tele 


a majority of overseas soints. 


The Western Union 


; : rm = . 5 ms 7 pan min foe 3 : “— : a 
comminications common carrier Presently rnish @ domestic record services. 


amd overseas points. Included among RCA Globeom's authorized service 
| 
{ 


As the sole common carrier authorized to handle telegram traffic within 


the continental United States, it is the single carrier upon whom RCA Gl3b- 
com has had to rely for the domestic pick-up and delivery of international 
message telegram traffic beyond the international "gateway" cities of New 


York, San Franeisco, Washington, Miami and New Orleans. 


3. 


national telegram service within gateway cities*, now numbering five 
& 
and as a consequence interconnect with Western Unicon to accommodate so- 


called hinterland traffic originating or terminating beyond the gateways. 


There are only two limited exceptions to the strict operational bi- 
- furcation between: the gateways and the hinterland. A hinterland customer 
may bypass Western Union if the customer is willing to pay the additional 
cost of accessing a gateway office of an international carrier. Secondly, 


a customer within a gateway city may fi 
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pans 


Union for delivery to an 


The Commission, as a matter of policy, has thus far declined to 


177) 
et 
Lael 
ct 
& 
ct 
o 
U 


rocedures allowing hinterland customers to file their overseas 


ey —. s be - mo) _ —— = pene - ~ —-= wea oy - Eee 
fhe relationship between Western Union and the internationel carriers 
involves a mechanism to accommodate a division of internationa. messes 


telegram revenues between them. Specifically, Western Union is entitled 


2 ee oe 


to receive a vortion of the charges for international message traftri 

oo  ... 

*® Section 222(a) (5). 

** See International Record Carriers’ Communications, 40 fCCed 108e (1973). 
kee See International Yecord Carviers' Communications, $4 FCCed 532; 54 FCCec 


909 (1975): 38 FCC2d 250 (1976). 
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sent or received by way of its facilities. The prover divisions of 
revenue are determined by negotiation between Western Union and the in- 
ternational carriers and, ultimately, by Commission prescription 
agreement can be reached as to an appropriate division. 
Current Status of RCA Gldbcom 
Message Telegram 5 ice 

Western Union's position as sole provider of domestic telegram service 
gives it a unique capability to control or otherwise influence the 
charges for international message telegram service. Accordingly, in 1975 
Western Union was able to exact major increases in domestic landline haul 
charges from the international carriers. * Significantly, there was no pass 
through to the public of any portion of the higher landline divisions. ?* 
Thus, the higher costs of furnishing inteznational telegram service were 
"absorbed" by the international carriers, ineluding RCA Glibcom. Such ab- 
sorption has resulted in increased Payments by RCA Globcom to Wee ioe oes 


£44 ae A 752 S21) Beye = 1076 and mato saas ee el : 
Gf 80.8 million 16 1975; $2.4 millice in 1975, and estimated additiona’ Day- 


20778, ***. RCA Globcam hes undertaken revenue and cost studies, the latter 
on a fully distributed basis, to ascertain the @armiings status of the 


various services RCA Gl&bcom provides. Although the studies will not be 


* International Record Carriers’ Conmminicetions, $3 FCC2d 5G. These es- . 
5 7 Le 2 a 
sentially amounted to three cents per word ror ordinary rate telecrams 
and 1.5 cents per word for letter telegrams. 
** Indeed, there has in fact been no inerease to the public for international 
telegram service since 1966 and, in some cases, since 1958. 
BEY In Re Prelicigary Ad: gone. Carriers. 59 FCC2d 


tT. 
Gt? aw 


3 


Submitted until November 15 cf this vear, our efforts €o date indicate 
- ? 


that in 1976 RCA Globcom suffered losses of approximately $4 million in the 


provision of international message telegram service. ‘Vere we to continue to 


e 
n 


offer this service under current rates and toll divisio with Western Union, 
earnings projections for the years ahead demonstrate that we would incur 


econtimued, substantial losses. 


In the interest of all its ratepayers, RCA Gldbcom is compelled at 
this time to seek appropriate relief. One alternative, of course, is to 
increase charges to the public,* a measure constituting one of the alterna- 
tive forms of suggested relief. However, other solutions are available 
which would not result in inereased charges to the using public at this 


time and, significantly, likely would result in improved sexvice to che 


public. 


There are available viable alternatives to continued exclusive re- 


Hh 


international message tele- 


lianee upon Western Union in the provision o g 


: oe ci oe ae oa 8 
gram service to and from points in the hinterland. Thus, the Commission 


Western Union, to handle international message traffic in the hinterland. [It 
is our contention that these alternatives to 
would result in substantial efficiencies and economies in the handling of 


‘such telegram traffic. 


* {n this case, on-pass to t 
haul charges implemented in M 


SG. 


Although we do not accept its contention, we note Western Und 


recent assertion that, notwithstanding various te 
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granted to it by the Commission (as well as increased roll divisions ob- 
tained at the expense of international record carriers), " 
Service has [not] earned a fair rate of return for a number of years 


now, and the earnings for telegram service are Darticularly deficient, "= 


Western Union's alleged loss situation 
self-perpetuating and without end. Since the demand for international 
telegram service is now gradually declining (albeit at a relatively 


moderate rate, nowhere approaching the drastic declin experienced 


in the 

domestic telegram market) , Western Union’s earnings position cannot improve 
through increased volume, even assuming that any additional volume would be 
incrementally profitable. Thus its only alternative would be to seek still 


dad 


higher portions in international toll divisions, a measure neither RCA 


In any event, to the exten+ Western Union is incurring revenue short- 
falls in its Drovision of domestic telecram service, such shor-=al 
not be made the direct Surden of international carriers and 
direct burden of users of international telegram service. Clearly, Westerr 
Union plant was justified ang constructed primarily to handle domestic 


telegram traffic at a time when suc traffic dwarfed in volume internacional 


mace 


 _—eceeeeeeeeeeateeteentetansets-eteneesenentci 


Western Union "Responsive Comment 


Telex With Domestic Telex und TWX 
Each Met se lke 
L977. at 25) 
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teleyram traffic. As this no longer is the case, Western Union's revenue 
requirement for message telegram service is being borne disproportion- 
ately and unfairly by international carriers and their users because plant 


she 


constructed to accommodate domestic traffic and the expense associated 


Under the circumstances, the 


‘9 


ublic interest requires that international 
record carriers be afforded the capability to utilize altarnatives ro 


Western Union. 


— + = = Cran ; - = [oe =m 
In rejecting a recent attempt by Graphnet to amend its terifi to 


provide for the domestic delivery of international public me 
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the Commission steted: 


Yow. (Ey eeapo that the proposed service is contrary 
to our Free Direc Oss Gecision (40 FCC2d 1082). In chee 
decision, we held ene LRCs could not abscors the land- 
haul charges for erlang delivery. We clearly stated that 
where hinterland ery Was Derrtormed by any sarty other 
than Western Unior @ customer would have to pay the charges 
for service from ateway co the hinterland Location and 
that the alternative delivery mede could noc be the agent of 
the RC.” 
And further: 
"Since no party has requested the Commission +5 revisit 
that decision by an agpropriate filine and we do not have a 
Sufficient record before us, we will not in this present oro- 
ceeding revisit that decision." Para. 8. 
ES 
* in Re (Urapinet Svstcems, Inc. , (PCC 77-368, released June 6, 1977), 


We hereby request chat the Commission "revisit tha-+ gecision’ and 
that it do so Promptly. Such decision and its con 
constitutes an unwarranted and unjustified policy which, in effect, serves 
to guarantee the continuation of Western Union Practices which have le 


disastrous consequences in the domestic telegram marker. 


of free direct access* would Constitute expansion of 


~ Sis +... : : < i 1 3 S is 2° /- = 
Gateway cities requiring prior authorization uncer section ¢22(a) (5) of 


be made effective, ** However, the Comnission specifically noted that 
course of action was not intended +o indicate any position as to the merirs” 


of the free direct access concept.*** We believe that the free direct access 


in ~+ =} #pajde om oo = = oa ee 

incernational SCL ECram service to our customers, and we HELi2teve Enac any 
7 wwe fee ~ o 3 = +} - a ~ = — ae 

Continued restraints i VOSeG UDOn Gun |ebils “Y, CO GO SO are UNIUSC ame un- 


reasonable. 


LL ALIA ttn aetaeensnatnrtttene eens 


* t should be understood, of course, that there would be cos 
furnishing such access. iru such costs would De incur 
those "costs" associated with lLandline-haul Payouts to West 


involved in 


** International Record Carriers’ Communications, 40 FCC2c 1082. Sigtilicangly, 

- Ve ro eee SSS = = : ee ve ‘ 
Western Union contentions opposing free direct access were f5und to be 
“without merit". 40 FCC2a 10983. See also, 38 FCC2d ate 549. 

wee 4O FEC2d LOST. 

week Accordingly, this Petition May Droperly be viewed es "an apolication under 
Section 222(a)($) For authorization +o file tariff revisions offering 
free direct access. 
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We construe this Commission language to represent a clear invitation to 


U.S. domestic carriers SO seek appropriate auth 


line haul functions associated with internation 


+e 


[mplicitly, the Commission recognizes that Western Union's status with 


regard to the handling of international messages is not 

that public interest reasons may warrant a chan 

Accordingly, we urge the Commission, sua sponte, to alter its policy 
Feteoronilinal aun te} 

to allow other domestic carri 


be 


ers along with Western Union CO Participate 
with international carriers in the provision of international telegram 
Service. Minimum barriers, if any, should apply to any 
quests forthcoming fron Gomestic carriers 


should be treated on an expedited basis. * 
The Additiona’ Gatewavs Issue 


In the above-mentioned 1973 action, the Commission 


"one of the matters” included in Docket No. 19660 was “a series of appli- 
Cations for the authorization of additional gateway cities, "++ This matter 
still is pending before the Commission notwithstanding the Dassing of over 
four years*** and repeated Commission assurances chat +t is considering <he 


* In the absence of any pertinent restrictive conditions which attach +o 
the existinu facilities of domestic carriers, it appears that tariffs 
filings or amendments, rather than a6 tional authorization, May be all 
that is required for such Carriers to participate in international messuce 
telegram service. See Mel ve ECC, Ne. 75-1635. 5c. Cir., July 28, 1977, 
"* 44O ECC2a 1087. 
An interim Comnission decision authorized TRT Corporation to operate in 
New York City, Washington, D.C., and San Francisco, whil permitting others 
ineluding RCA Globcom tro commence operations only in Miami and New Orleans. 
See [nteraational Record Carriers Overations, $4 FCC2dq 909 (1975): 52 Peace 
250 (1976), 


addi 


authorizations cou 


Neret 


C1696 


tional sateways question on an expedited basis. 
ft should be noted that grant of the requested additicnal gateway 


nr 
abe 


Concomi rant RCA Gl3beom 


hereby 


requests relief pursuant to Section 222(e) (3) of the Act.** Essentially, the 
Commission should establish expeditiously such proceecings as may be 
necessary to: (1) determine that the current divisions of charges be- 
tween Western Union and RCA Gl&bcom for international message telegram 
traffic shou’d be reduced: and (2) thereafter prescribe "new division 
for such charges, as follows: 
Ordinary Telegram S .065 
Letter Telecram «U3 25 
Press -UeLl 
Government Ordinary -065 
Government Kalt Rare -U3¢5 
fhe effect of such a prescriztion would be to reestablish those Givicends 
which applied prior to the 1975 modificarion of divisions. 
sa 
™ See, e.g., 40 FCCed 1087 ("an expeditious resolution” -~ 1973); In Re 
Graphnet et al., FCC 77-2, released January 11, A377, at Fare. 15° (an 
intention “to expedite our proceedings in that docket"). 
™* Gecrion = —— ovides: 
"Whenever, upon a complaint, or upon its ow Ztiacive, and 
afte a full hearing, the Commission finds ueh dis- 
tribution of telegraph traffic among telegr ea Ps, or 
any such division of charges for such traffic, which is being 
made or which is proposed to be made, is or will be unjust, un- 
reasonable, or inequitable. Of nOc ih te sublic increres=, the 
Commission shall by order preseribe the distribution Or such 
telegraph traffic, or the division of charges therefor, which 
will be just, reasonable, equitable, and in the public interest, 
and will be. so Far as is consistent with the pudlic interest 
in accordance with the existing contractual rights of the carriers. 


Adoption of the course of action se 


thereof sufficient to restore the status Guo ante with respect to the three 
aes GUO ante 

cent per full rate worg revenue in the division with Western Union would 

ameliorate substantially RCA Gldbeo 


m's loss position with ~e 


national message telegram service. RCA Gldbcom woule then desist 


+ 7 o 
© ADO 21ts 


effort to obtain a rate increase for such service 


tariff submission being made under Separate cover 


would be withdrawn. User 
would benefit to the extent they would not be obliged to pay higher rates for 


RCA Globcom iternational telegram service. 


We recognize a general poublic 7 


i eed for the continuation of interna- 
tional messaze telegram service, Particularly to meet the requirements of th 
occasional or snall user. However, we seek an alternative to a continued 


Western Union Curse of action which orovides 


: ; : 
~€sran service in che 


domestic telegr 


- Pe - , e -——- ahs = 1. ey be 
api] Service -- By ExaCctiic Clarges therefor Deyond the means 


of the very segment 


Neither the intern tional carriers directly, 
tional telegram Service indirectly, shoulg be required to 


Sidize Western Union's rprise or to underwrite ; 


~~ 
-—S te 


comes a 


* Between 195 and 1974, Wesrern Union increased 20S Charge for full-rate 
telegrams on 19 Separate occasicns. The Overall effect of these charges 
amounted to increases of 3.775 percent and, it has been shown, was. ac- 
companied by a substantial Gecline in the quality of teleyram service. 
See "The Reluctant “Nessenger”, A Consumer Study by Rep. Benjamin s, 
Rosenthal, U.S. Congress, September, 197u 
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CERTIFICATE Ge SPevyror 
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I, Neborah Spinosa, hereby certify thar a CODY of th 


? 


"Petition" was served by first-class mail, postage prepaid, 


day of August, 1977, upon: 


The Western Union Telegran! 
1828 L. Street, N.W. 
Suite 1001 

Washington, D.C. 2003 
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Mr. Vincent 


number of doll 


fo} J 2, without e 
requiring the public to pay more or incurr ng the danger of decreasing 
traffic volume because of increased rates. 
AS noted above, we believe the record shows that when viewed on any basis ” 
whatever there are losses suffered by RCA Globcom from the hand]ing of i 
international telegraph traffic. Prompt relief is essential to at least 
reduce the magnitude of these losses. CA Global Communications believes 


that the most effective and efficient as well as least costly method of 
providing such relief is to be found in free direct access or rescission 


of the 3 cents increase in the divisions Or a combination thereof. Tfé, 
in fact, the Commission grants such relief, RCA Globcom cemmits itself to 
seek authority of the Commission to withdraw the increased rates being 
fil<d herewith. On the other hand if the Commission should deny the 
alternative relief sought, or unduly defer action on che re 
Globcom proposes in the absence of other ~supervening factor 

its current filing and seek to have the increased rates become effective. 


It is recognized that there may be a question with respect +o proper 

= - 25 sr a wager Of fF 7 oF _ t 7 * 
procedures for the filing of this tariff in light of the manner in which 
the rates currently effective were fixed and cstermined. Accordingly, if 
the Commission deems a pleading pursuant to Section 205 of the Communice- 
tions Act necessary as a prerecuisite for the handling of this tariff 
filing, there is submitted herewith under separate cover an appropriate 
motion. : 
Attached herewith is the Supporting data required in connection with thi 
filing pursuant to Section 61.38 of the Commission's rules. 
Acknowledgem : siling are requested. A duplicate 
letter of £ t urpose. <All correspondence and 
inquires i e ¢ id be addressed to Mr. A.E. 
Schwambercer. Dire ~ ore ain RCA Global Co nieracian Tap 
Cawamoerger, Direc oy. NSeU Le elas g REA GLcC0a. COMMmunications, Inc., 
60 Broad Street, New York, New York 10004. 
very cruly ‘yours. 
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FINANCIAL DATA 


SUPPORTING FCC RATE INCREASE 


FILING 


RCA GLOBAL COMMUNICATIONS, INC. 
PROJECTED REVENUES/MESSAGES AND IMPACT 
OF 3¢/WORD RATE INCREASE 


Actual Year 1 Year 2 Year 3 y arse 
1976 __ C3977) (1978) (1979) _Total 


Revenues Absent 
Quota Formula Revision 16 343 y 14 800 


Hessapges Absent 
Quota Formula Revision 6 975 760 20 975 


Revenue Requirement d 21 363 22 945 66 016 


Revenue Shortfall # 
Refore Rate Increase (6 088) 145) (20 091) 


Anticipated Revenue From 3¢/Word 2 300 200 6 900 
Rate Increase 


Revenue Shortfall 
After Rate Increase (3 788) (13 191) 


* The figures contained on this and succeeding pages do not Include provision for any expenses attribu- 
table to employee severance or accelerated depreciation, The amounts of such expenses have not been 
definitively determined. In any event, their incluston herein would worsen the loss situation shown 
above which is, in effect, the most favorable analysis possible in terms of operating loss. 


RCA CLOPAL COMMUNICA IONS, INC. 
TELEGRAM REVENUE REQUIREMENT 
THREE YEAR PROJECTION 


Year ] Year 2 Year 3 3 Year 
(1977) (1978) (1979) _ Total 


Annual Operating Expenses 


Direct Labor 7 $49 B 304 016 
Indirect Labor 5 BGA 6 450 §99 
Labor Transfers (557) (6)3) 700) 


Ket Labor 7 12 856 14 14) 215 


[Travel & Reimbursables 149 : 447 
Rent & Power : 903 ' 942 
Telephone 257 270 811 
ClN-Supplies, ete. 917 758 
Depreciation 546 “4 ARB 
Other Non-Controllables oS We ! ee: SO 


Total Operating Expenses 151 56 194 


Return Requirement J 405 Ie a _9_ 822 


Annual Revenue Requirement £i 108 rf ) 66 016 


KOTES: 


1) - Labor includes Employee Service Expense of 24%. (It is expected that the projfected ESE rates will 
be higher than 24%.) 
2) Selling, General and Administrative Expenses included in above expense cateportes. 


RCA GLOBAL COMMUNICATIONS, INC. 
TELEGRAM P&L STATEMENT 
FOR YEAR-END DEC. 31, 1976 


Revenues 


Expenses 
Direct Labor 7 983 


Indirect Labor 6 112 
Labor Transfers _ (687) 
Net Labor 13 408 
Travel & Reimburseables 
Rent & Power 
Telephone 
O&M - Supplies, Etc. 
Depreciation 
Other Non-Controllables 
Total Expenses 


Operating Profit/(Loss) (2 017) 


Note: 1) Labor includes employee service expense of 22.5% 


2) Selling, general & administrative expenses included 
in above expense categories 


RCA GLOBAL COMMUNICATIONS, INC, 


TELEGRAM RATE BASE 


TUREE YEAR PROJECTION 


YEAR 1 
($ 000) (1977) 


Tavestment (First Cost) 19 160 
Depreciation Reserve (307%) * 748) 


Ket Investment 412 


Construction in Process 000 


Working Capital 507 
Total Rate Base 919 


Return Requirement 405 


YEAR 2 
(1978) 


21 410 
(6 423) 


14 


* Represents average depreciation reserve for total Globcom 


YEAR 3 
(1979) 


22 160 
(6 648) 


15 
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RCA GLOBAL COMMUNICATIONS, INC. 
TELECRAM EXPENSE PROJECTIONS 
FOR THREE YEAR PERIOD 


FCC DESCRIPTION 


Supervision 
Naintenance 
Maintenance 
Maintenance 
Naintenance 
Maintenance 


of 
of 
of 
of 
of 
of 


maintenance 

real estate 

fixed and land station aertal systems and lines 
fixed and Land station transmission equipment 
ocean cable 

furniture and office equipment 


Electron-tube replacements 
Supervision of operations 
Operators’ wages 

Vapes of station attendants 
Wares of operating-office clerks 


Operating pover 
Traffic damages 


Telephone service; message transmission 
Rent for operating offices 
Rent for other facilities 


Advertising 
Soliciting 


Comnissions - Dr. 

Messengers’ wages 

Messengers’ uniform expense 
Other messenger service expense 


Other employees' 


wages 


Supplies; operating offices 

Other conducting-operations expense 
Salaries of general officers and executives 
Expenses of general officers and executives 
Salaries of peneral office employees 
Expenses of peneral office employees 

Other administrative expenses 

Leral services 
General services, licenses, and royalties - Dr. 
General services, licenses, and royalties - Cr. 


Insurance 


continued 


YEAR 1 
(1977) 


87,979 
-145,628 
10,191 
408,497 
14,621 
21,273 
-739 
£767,073 
3,732,968 
943,246 
2,910,150 
429,395 
2132 
96,731 
405,738 
458,140 
99,319 
916,574 
1,612 

G27 23509 
1,194 
55,931 
534,544 
330,052 
221 247 
148,552 
12/22 
1,837,209 
27,441 
179 171 
106,656 
89,154 
-89,213 
14,432 


page 1 of 2 


YEAR 2 
(1978). 


97,315 
-152,894 
10,682 
426,288 
15,644 
22,694 
-791 


1,855,427 


3,332,939 
950,490 
2,326,024 
335,523 
2,282 
103,502 
300, 390 
490,210 
106,271 
966,765 
1,724 

- 688,986 
1,276 
59,846 
561,272 
330,052 
235,607 
155,979 
13,612 
1,929,069 
29,362 
1915713 
114,122 
G5 395 
-89,213 
15,442 


$ 


YEAR 3 
(1979) 


101,616 
-166,770 
11,712 
462,471 
16,739 

24 216 
-8.46 
2,940,970 
3,666,233 
1,045,539 
2,558,626 
348,380 
2,44] 
110,747 
227.407 
524,524 
113.702 
1,052,327 
1,845 
757,885 
1,366 
64,036 
617,399 
350,052 
253,870 
W715] 
14,565 
2,121,976 
3L,41/ 
205,133 
122,110 
102,072 
-89,213 
16,523 


page 


RCA GLOBAL CUMNMUNICATLONS, INC. 
TELEGRAM EXPENSE PROJECTIONS 
FOR THREE YEAR PERIOD 


YEAR 1 YEAR 2 YEAR 3 
FCC_DESCRIPTION (1977) (1978) (1979) 


Rent for offices 80,942 86,608 92,671 
Other rents 100, 328 107,35] 114,855 
Supplies 223,644 239,299 256,050 
Training employees 65,751 70,047 75,432 
House service 103,228 110,453 418,185 
Other general expenses 73361 78,497 83,991 
Depreciation 14320, 554% 1,545,554 1,620,554 
Other taxes; operating 321,675 344,192 368,286 
Uncollectible revenues 45,990 49,209 52,654 
Other operating revenue deductions 1,082 1,158 1,209 


$18,302,294 $18,150,433 $19,740,590 


rec. 
ACCT. 


4110 
4.25 
4120 
4125 
4126 
4130 
4132 
4210 
4215 
4216 
A 
4225 
4230 
4240 
4243 
4965 
4250 
4255 
4?60 
4270 
428) 
4263 
L269 
4290 
4295 
4299 
£310 
4315 
&£320 
AQ25 
4399 
4410 
4415 
4420 


RCA GLOBAL COMMUNICATIONS, INC. 
TELEGRAM EXPENSES 
TOR YEAR-END DECEMBER 31, 1976 


FCC DESCRIPTION 


Supervision of maintenance 

Maintenance of real estate 

Naintenance of fixed and land station aerial systems and lines 
Maintenance of fixed aad Land station transmission equipment 
Maintenance of ocean cable 

Maintenance of furniture and office equipment 
Flectron-tube replacements 

Supervision of operations 

Operators ' wares 

aces of station attendants 

Wares of operating-office clerks 

Operating power 

Traffic damages 

Telephone service; message transmission 
Rent for operating offices 

Rent for other facilities 

Advertising 

Soliciting 

Obtaining stock and commercial news 
Comnissions - Dr. 

hessengers' wages ° 

Messengers’ uniform expense 

Other messenger service expense 

Other employees’ wages 

Supplies; operating offices 

Other conducting-operations expense 
Salaries of general officers and executives 
Expenses of general officers and executives 
Salaries of general office employees 
Fxpenses of general office employees 

Other administrative expenses 

Legal services 

General services, licenses, and royalties 
General services, licenses, and royalties 


-continued- 


‘ page Vof 2 


1976 
ACTUAL 


55,109 
-21,452 
6,432 
346,188 

1) 010 
13,771 
624 
1,708,486 
S756, 313 
605,665 
2,798,602 
266,047 
IS OY hs 1g 
118,417 
291,373 
498,503 
117,949 
1,026,581 
204 

3,413 
662,841 
2,030 
53,690 
554,749 
380,910 
356,913 
193,000 
34,706 
2,005,496 
-21,552 
144,674 
223,182 
72,120 
-132,478 


TOTAL 


FCC DESCRIPTION 


Insurance. 

Rent for offices 
Other rents 
Supplies 

Training employees 
House service 


Othec general expenses 
Depreciation 

Other taxes; Operating 
Uncollectible revenues 
Other operating revenue deductions 


RCA GLOBAL COMMUNICATIONS, INC, 
TELEGRAM EXPENSES 
FOR YEAR-END DECEMBER aL, 1976 


- ST Se ee <tr Severance A fo. Uy eentanenctie 
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1976 
ACTUAL 


24,463 
57,262 
75.01} 
163,265 
118,038 
91,010 
132,520 
4,362,575 
261,348 
43,800 
3,187 


$18,490, 268 


western union (41118 


fELEGRre iMPANYT 


mM, KESTENBAUM 


yecciaTe COUNSEL 


November 7, 1977 


Mr. Walter R. HWinchman 

Chief, Common Carrier Bureau 
Federal Communications Commission 
Washington, D. C. 20554 


Re: International Formula 
Docket No. 19660 


Dear Mr. Hinchman: 


In response to your letter of October 7, 1977, 
Western Union would advise that it does not intend to file 
additional formal comments in the above-captioned pro- 
ceeding. We wish, nevertheless, to reaffirm our view that 
the existing formula mode of routing international cable- 
fram traffic (Western Union takes no position as to the 
precise formula to be implemented or the appropriateness 
of the interim formula per se) should be continued. For 
reasons explained in our original Comments (dated April 2, 
1976), Western Union believes that the tentative proposal 
for required customer routings will prove to be uneconomic 
and, more than likely, completely unworkable. 


The equipment necessary to sort international 
cablegram traffic on a fully automated basis was placed on 
line -- as promised by Western Union -- OY Boris Ly S774 
‘There have been no serious start-up problems and Western 
Union's automated sorting system has functioned extremely 
weil. Installation and other costs related to automated 
distribution have already been-incurred and paid for. - The 
Operating expenses required to continue to distribute 
traffic automatically are relatively minor (approximately 
$50,000 per year) particularly when compared to the millions 
of dollars required to implement an all-routed solution. 


Yours mf , 
ah —, 


Leon M. 7 [ec 
Associate Counsel 


- 


Dee 

“i 1, THE GENCRAL COUNSEL: KF SULATORY orvietns 
A 4 Gis : = . sy - 

>, «, s 626 . Stecer W.. WASHINGTON, 0. C. 20036 


(202) 624-DIa) 


€1119 Telephone 


212 ~ 425-3461 
INTERNATIONAL QUOTA BUREAU 
26 BROADWAY, NEW YORK, N. Y. 10004 


OPERATING FOR THE INTERNATIONAL FORMULA COMMITTEE REPRESENTING 
ALL AMERICA CABLES AND RADIO, INC, * CANADIAN NATIONAL RAILWAY COMPANY © CANADIAN PACIFIC RAILWAY COMPANY 
THE COMMERCIAL CABLE COMPANY bd GLOBE WIRELESS LTD, ° MACKAY ADIO AWD TELEGRAPH COMPANY 
RCA COMMUNICATIONS, INC. ° RADIOMARINE CORPORATION OF AMERICA ° TRT TELECOMMUNICATIONS CORPORATION 
UNITED STATESLIBERIA RADIO CORPORATION bi WESTERN UNION INTERNATIOMAL, INC 


Memora jum for: September 20, 1977 
Mr. J. F, Frech, United States-Liberia Radio Uervoration 
Mr. G, F, McGuire, The Western Union Telegraph Company 
Mr. J. R. Moman, TRT Telecommunications Corporation 
Mr. E, W, Peterson, RCA Global Communications, Inc. 
Mr. T, J, Reilly, Federal Communications Commission 
Mr. R. H, Thomas, Western Union International, Inc, 
Mr. R. Treglos, French Telegraph Cable Company 
Mr. W. S, Wheatley, Jr., ITT World Communications Inc. 


107, Distribution of Bureau Reports, 


1) Copies of the IQB report on outbound international messages under the 
formula for the month of June 1977, and year-to-date January-June 1977, are 
distributed hereby. September 20, 1977, is the date of issuance of this report, 


2) Instances in which unrout ansfer messages (UNRTD. TFRS.) as reported 
by WUTC for the month of June 197, aceed routed and unrouted transfer messages 
(TOTAL TFRS.) as reported by the IRCs, will be furnished in detail separately to 


the respective carriers, 
Cit we 
ae 
ae Jonn M, Munrée, Manager 


Copy for: Mr. R. G. Brolly, ITT World Communications Inc. 
Mr. J. B. Busch, The Western Union Telegraph Company 
mgr Mir. J. J. Celentano, RCA Global Communications, Inc. 
Mr. F, R, Conrad, Western Union International, Inc. 
Mrs, M, Graham, ITT World Communications Inc. 
Mr. D, C, Jacquet, French Telegraph Cable Company 
Mr, J. Wiesel, French Telegraph Cable Company 
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F.C.C. 75-1430 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 


In the Matter of 

INTERNATIONAL RECORD CARRIERS’ 
SCOPE OF OPERATIONS IN THE Docket No. 19660 
CONTINENTAL UNITED STATES, INCLUDING RM-690 
POSSIBLE REVISIONS TO THE FORMULA 
PRESCRIBED UNDER SECTION 222 OF THE 


COMMUNICATIONS ACT a 


REPORT AND ORDER AND NOTICE OF PROPOSED RULEMAKING 
(Adopted: December 22, 1975; Released: January 7, 1976) 


BY THE COMMISSION: COMMISSIONER HOOKS ISSUING A SEPARATE 
STATEMENT. 


I. Preliminary Statement 


1. This investigation and rulemaking proceeding was instituted in 
1973 to determine whether the Commission should modify the present 
international formula which was prescribed in 1943. That formula gov- 
erns distribution by Western Union Telegraph Company (WU) among 
the international record carriers (IRCs) of outbound, unrouted interna- 
tional aii telegraph traffic. Our reasons for instituting this pro- 
ceeding are fully presented at 43 FCC 1174 (1973), (Designation Or- 
der). In a subsequent order, 47 FCC 2d 225 (1974), we modified our 
procedures because of a controversy among the parties concerning the 
ob of information submitted by the International Quota Bureau 

). 

2 Pursuant to our orders, Statements of Fact and Memorandums of 
Law were filed on July 10, 1974 by Canadian National Railway (CNR), 
Canadian Pacific, Ltd. (CPL), ITT, RCA Global Communications, Ine. 
(RCA), TRT Telecommunications Corporation (TRT), Western Union 
International, Inc. (WUI), and WU.2 Th alton to these Statements, 
Comsat General Corp. on July 8, 1974 filed Comments and on August 

, 1974 a Reply, in which it raised the question whether the formula 
governing distribution of outbound message telegraph traffic destined 
to ships at sea (maritime formula) should be revised. On August 19, 
1974, all respondents except CNR and CPL filed Responses to the 
Initial Statements and, on September 6, 1974, Replies. Duro April, 
1975, WU submitted to the parties and the Commission the results of 


'The IQB is the professional staff of the International Formula Committee (IFC), a body co 
posed of representatives of the IRCs entitled to traffic under the formula. Section X{ of the formas 
places administration of its provisions with the IFC. In carrying out its function to instruct WU & 
which carriers it is to distribute traffic, the IQB maintains data on traffic volumes and distribution 
The Designation Order made the IFC and [QB parties for the purpose of providing the responcent! 
with data for their use in responding to the designated issues. 43 FCC 2d at 1isZ 
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International Record Carriers’ Communications 191 
zs study of outbound message traffic. Based on the results i 
sudy, the parties filed on August 1, 1975, Supplementary dle 
acd on August 28, 1975, Supplemental Replies. In addition to these 
formal pleadings, Statistical data were submitted by the IQB. Not sub- 
cited for consideration in this inquiry, but incorporated by reference 
ito the pleadings of RCA and ITT, was a document prepared by the 
Policy Support Division, Office of Telecommunications, United States 
Department of Commerce (OT), entitled Policy Research Estimate, 
Working Draft, The Internztional Formula fc- the Distribution of Un- 
routed Telegraph Messages, dated June 2 1975. To the extent useful in 
considering the arguments of the parties. we will take notice of this 
document. The foregoing items, plus the pleadings considered in the 
Designation Order, constitute the record for decision in this proceed- 
ing. 


Summary 


3, After considering the views of the parties and other material 
tefore us, we have concluded that the present method of distribution 
exbodied in the international formula is unjust, unreasonable, inequi- 
ttle and not in the public interest; and that the formula should there- 
‘cre be replaced as provided below. In reaching this conclusion we find 
‘tat the present formula, under the circumstances prevailing today, 
£73 to meet the statutory standard in Section 222(e\(1) and 222(eX3) 
ether in concept or in operation. As we explain more fully below, the 
cresent formula, with its besic unit the quota system, represents a 
rarket-sharing device which is by definition antithetical to the free 
“ow of competition which Congress sought to encourage and enhance. 
Wratever may have been the Justification for this arrangement under 
te unique circumstances facing us in 1943, the present conditions in 
‘te industry and the economy generally indicate that such practices 
cow work against the public interest. We have also found that the 


| rrula has not worked well in practice. Due to weaknesses in the 
| £rmula structure and chan 


s in the industry which the formula failed 
‘a predict or allow for, serious distortions have developed in the pat- 
‘am of distribution which appear unlikely ever to correct themselves. 
Tiese distortions have made the present formula inequitable as among 


_ te parties and have worked against the public’s interest in a strong, 
| cient public message service. [n these circumstances, we believe 
| che formula has outlived it: usefulness and should be repealed. In place 


if the present formula, we will place distribution of traffic on the 
cheice of the customer. For reasons discussed fully below, however, we 
“xrot move immediately to required customer routing. In the interim, 
we ave prescribed a new formula which distributes unrouted traffic 
meng the IRCs in the same proportions as each carrier handles 
muted traffic In this way, the Inequities of the present distribution 
vl te eliminated and the carriers encouraged to seek specific routin 
im customers. In the material which follows we will set out (1) the 
tstcrical background, (2) a summary of the contentions of the parties, 
3) cur findings with respect to the designated issues, (4) our conclu- 
ims with respect to the present formula, (5) the interim method of 
57 F.C.C. 2d 
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distributing outbound traffic, and (6) the measures we intend to take 
toward implementation of the all-routed method of distribution. 


A. Historical Background 


4. The present international formula was prescribed in 1943 pursy. 
ant to Section 222(e)(1) of the Act; in connection with our approval of 
the plan of merger submitted by WU and the Postal Telegraph Cable 
Company (Postal). Section 222 had been added to the Act to permit 
merger of the two remaining domestic telegraph companies with ex. 


would achieve by its consequent de facta domestic monopoly. For pre- 
sent p ses, the two relevant restraints are the divestment r uire- 
ment in Section 222(c)(2) and the requirement of Section 222(e)(1) for 
a formula to govern distribution of traffic by WU among the IRCs. 

ese requirements were occasioned by the fact that, prior to merger, 
WU operated an extensive international message telegraph network 
(WU Cables Division) in addition to its domestic network. As a condi- 
tion of merger, WU was r uired to divest itself of its international 
facilities. However, because was subject to certain legal commit 
ments, Congress believed that divestment might be delayed. For this 


} prevent WU from using its 
domestic monopoly power to the detriment of its international com- 


5. Prior to the merger, RCA was the only IRC which maintained 
public offices in the main international. terminal cities of New York 
and San Francisco. The others relied largely on connections with WU 
and Postal for the intra-United States handling of their overseas traf- 
fic. WU exchanged traffic between its domestic operations and its 
Cables Division. The component companies of ITT had similar arrange- 
ments with Postal, which until 1940 had been affiliated with ITT. Var- 
lous IRCs also had arrangements with WU (domestic) for exchange of 
traffic to and from hinterland points. In addition, RCA and Mackay 


used chiefly for domestic handling of their international traffic. How- 
ever, with the disappearance of Postal after the merger, and the ter- 
mination of the Mackay and RCA domestic circuits during World War 
; the IRCs after merger were dependent on WU for the domestic 

handling of their traffic. 
6. To accomodate their concerns, the parties developed a formula 
on quotas for each carrier which, by freezing the carriers’ pre 


—_—_———— 


747 USC. $ 222(eX1) provides in pertinent part that : 
{im the ease of any consolidation or merger of telegraph carriers pursuant to this section. the 
consolidated or merged carrier shall, :. - distribute among the international telegraph carners. 


approve... 
{47 USC. § 22x12) Provides in pertinent Part that oe 
{any proposed consolidation . . . shall provide for the divestment of the international telegraf? 


Sperations theretofore carried on by (WU], within a reasonable time . . . as soon as the ln? 
obligations .. . lof WU] will permit. 
57 F.C.C. 2d 
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merger positions, would prevent WU from favoring itself.» The for- 
mula divides international destination points into three “Areas” —“A” 
(Atlantic), “B” (Latin America), and “C” (Pacific)—grouped according 
to the facilities used to serve points within them and the carriers 
which then operated there. These Areas are broken down into a num- 
ber of “Subareas.” For ag ose of applying the quota system, the 
basic unit is the subarea. The formula also divided points of origin in 
the United States into two classes: (1) New York, San Francisco and 
Washington, D.C. (called oe! and (2) other United States 
ints (called “hinterland”). Essentially, there are two separate formu- 
provided for—one for gateway-originated traffic and one for hin- 
terland-originated traffic. Based on the above, the formula provides to 
named IRCs a quota for each category of traffic, for each subarea of 
destination, and for each recognized omgin point.¢ A carrier’s quota for 
each category of traffic is defined as the ratio of outbound traffic in 
that category handled by that carrier during 1942, to the total traffic 
handled that year by all carriers serving that point. Essentially, then, 
acarrier’s quota represents its market share during the base period.7 
WU was directed to apply the quotas so that eac eligible IRC re- 
ceived a proportion during the current period of “gross international 
tolls”* equal to its quota. There was, however, a problem inherent in 
the quota system arising from the fact that, irrespective of quotas, an 
IRC was to receive all traffic specifically routed by the sender via that 
carrier. Because of this feature, WU would be able to insert routings 
via WU Cables on any message and thereby divert traffic to its own 
facilities. To counter this, therefore, the formula provides a mechanism 
(balancing provision) designed to restore the general market shares. If 
a carrier exceeded its quota in ary category solely from routed traffic, 
WU was to withhold from it an equivalent amount of unrouted traffic 
in other categories to balance the excess. If a carrier failed to receive 
its quota in a given month, the distribution was to be adjusted in later 
months to compensate it for the deficiency. : 

7. Beyond its basic features, the formula includes several special 
provisions aimed at particular problems or concerns of individual car- 
riers. First, under the formula, RCA was entitled to receive specifical- 
ly-routed traffic destined to Areas A and B; but received no unrouted 
traffic originating in the gateways (it does have ea pe> for hinterland 
traffic). Instead, Sehedule B to the formula provided that RCA was to 
receive approximately 61.5% of WUI’s quotas® for traffic destined to 


Section 222(e)(1) provides that the Commission shall prescribe a formula only in the event the 
interested parties cannot agree upon one. After reaching agreement, the parties submitted their 
proposal to us for review. In our review, we found objectionable certain features of the carrier 
— and modified them. For this reason, we prescribed rather than approved, the present 
ormula. 

Each IRC does not have a quota for every destination point. Generally, a carrier received a quota 
if that carrier operated to individual points within the appropriate subarea at the time of the merger. 

TBecause World War II had interrupted service in 152 to certain points, the formula provided 
that upon reestablishment of service quotas should be calculated with reference to the last 12-month 
period in which communications were conducted before interruption. i 

‘The term “gross international tolls” is defined in the formula as (1) tolls payable to or collectible 
ty an IRC at the U.S. gateways as if all traffic had originated at the gateway, less WU's payment 
for its landline haul (if the message did originate in the gateway) or (2) rental income for a leased 
creuit used to transmit traffic. See International Formula, Section V. This provision was designed to 
compensate for the fact that individual messages in a given category might differ in length. os 

In 1943 the provision applied to WU's Cable Division. In 1961, when WU was formed from WU's 
divested overseas facilities, WUI succeeded to WU's obligations under this provision. 
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we added a special provision to nao particular WU public offices 
in New York, Washington, and San rancisco as WUI public offices, so 
that traffic filed in such offices would, absent a specific routing via 
another carrier, automatically be considered as Specifically routed via 
WUL This was done to spare WUI, in its early years, the expense of 
establishing its own offices and to put it in a position comparable to its 
competitors. 


B. Contentions of the Parties 


8. ITT listed certain features of the present formula which it char- 
acterized as particular problems requiring correction. See 43 FCC 2d at | 
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assertion that the present formula stifles competition and noted that 
ql carriers provide the highest quality service to the public. 1 

9. To remedy the alleged inequities of the present formula, ITT, 
TRT and WU have advanced a number of specific proposals for a new 
distribution which they assert will better serve the pu lic interest and 
simplify administration. Briefly, ITT recommen ed a distribution 
hich ignores an IRC’s self-originated traffic, directs WU to honor 
customer routings, and allocates unrouted traffic equally among all 
IRCs authorized to serve the destination point directly. TRT recom- 
mended a distribution of unrouted traffic based on each carrier’s share 
of routed WU transfer traffic (ignoring self-originated routed traffic) 
to each destination point. Id. at 1179. WU, reflecting its desire to 
simplify or eliminate its role in administering the formula, advanced 
three alternative pro osals. First, WU suggested replacement of a 
formula with a distribution based on a requirement for specific cus- 
tomer routings. Second, WU suggests that if a formula must be re- 
tained, then it should be permitted to transfer all unrouted traffic to 
the IQB or some other representative of the IRCs for distribution. 
Third, as a fallback position, WU requests that it be allowed to trans- 
fer ay unrouted traffic to a given area to only one selected IRC. /d. at 
Mi 

10. In its Statement, ITT agreed that TRT’s proposal might be a 
more logical and equitable basis for distribution of unrouted traffic; 
but only with certain modifications: 


(1) the distribution should be based on a country-by-country basis 

Te to the destinations a carrier is authorized to serve 
Irectly, 

(2) self-generated gateway traffic could be excluded, but WU 
pickups in the gateway as well as the hinterland should be 
included in determining traffic percentages; and 

(3) calculation of proportionate shares should be based on an his- 
torical period, but should be updated every six months (with a 


six-month lag to allow for preparation of the calculations). 


ITT also indicated that, in the interest of simplicity, the WU proposal 
to distribute all unrouted traffic to a given area to one IRC would be 
seceptable, so long as each carrier received its proportionate share 
overall TRT reiterated its position that unrouted traffic to each des- 
ination should be distributed in the same proportions as routed, and 
suggested that eligibility be based on the points a carrier lists in its 
trifs. TRT also indicated that ITT’s original pro osal to divide un- 
routed traffic to every destination equally among the carriers serving 
that point (again, based on its tariff) would also be a fair and simple 
method. TRT challenges ITT’s proposal to base distribution on direct 


ce, all interested parties have been given opportunity to present their views and to challenge the 
tews of other parties. There are no contested issues of fact; only the legal questions whether the 
present formula meets the statutory standard and, if it dows not, what method of distribution will 
tet that standard. Therefore, we conclude that no party has been prejudiced by our procedures in 
v i i i i UL, is neither 
neuired by the Communications Act and the APA nor necessary to the resolution of the question 
before us. Ce. Bell Telephone Company of Pennsylvania v. FCC. 503 F. 2d 1250, 1265-6 (34 Cir. 
13. Accordingly, we will deny the request. : 
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and B be counted in its quotas (RCA chose not to have gateway quotas 
to those points) to remove the disproportionate share of hinterland- 
originated unrouted traffic it now gets. 
13. TRT opposes all of the WUI proposals on the ounds that they 
t WUI to continue to receive most of the undue benefits it enjoys 
under the present formula. RCA pee the first and second WUI 
proposals, but opposes the third. RCA agrees that if voting power 
were equalized (including loss of one of RCA’s two present votes), the 
IFC could be an effective forum for discussion of formula revision. As 
to WUI's second proposal, RCA believes it merits serious consider- 
ation RCA states that basing distribution of unrouted traffic on the 
ratios in the WU study would eliminate ITT’s most serious objection— 
shifting unrouted traffic away from carriers who increase their routed 
traffic. The advantage RCA sees in this is that solicitation expenses, 
«hich undoubtedly would increase, would be held at a lower level than 
under ITT’s proposal and the effect on other 1RCs of traffic shifts 
would be gradual RCA objects, however, to the provision in WUI’s 
third proposal for abolishing Schedule B. RCA believes that this pro- 
posal affects it alone and is in derogation of its contractual and formula 
rights, and that any change would have to be based on RCA perform- 
ance data relating to the base period (1942) which no longer exists. 
14. Since WUI’s proposals were presented outside the Sesigrated 
issues, we Will treat them separately. After considering the proposals, 
ye have concluded that none of them represents a suitable basis on 
which to resolve the formula rap va Essentially, they represent little 
or no change over the present formula, at least in the short run. We 
are of the opinion that WUI’s first proposal, even with equalized vot- 
ing power, would not lead to an early resolution of the dispute. The 
various party interests are strongly entrenched, so that if there is any 
conclusion it is likely to be a compromise which ignores the public 
interest we have been considering in this proceeding. We note that the 
sresent formula was the result of a compromise and that many of the 
croblems we have seen in it have come from the cumbersome struc- 
ture thus developed. We see no compelling reasons to delay further the 
resolution of the issues, especially since the result may be an equally 
arbitrary compromise. Turning to the second WUI proposal, and ignor- 


| ing that the study results may not be representative of a whole year’s 


rerformance, we believe that this ge ipa would perpetuate for the 
breseeable future the distortions of the present distribution. We note 
that while WUI’s proposal allows for shifts of traffic, it does so only as 
the pool of unrouted traffic shrinks. While we agree that. WUI’s third 
proposal would result in simplification of quota administration, we 
must note that basing distribution on current market shares will not 
change any of the basic infirmities we see in the present formula 
Accordingly, we cannot adopt any of WUI’s proposals as submitted. 


II. Findings: The Present Formula 


15. To ascertain what has happened after 50 years of formula opera- 
ton, we will look at the distribution presently being made under the 
formula (Issue one). For the — of our analysis we will use, as did 
the parties, the results of the VU 13-week study, supplemented by 
clendar-year 1974 figures reported by the carriers pursuant to Sec- 
ton 43.61 of the Commission’s Rules and Regulations. 47 C.F.R. § 43.61 
(1974), In 1974, a total of 8,640,411 telegraph messages (all classes) 
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parent from these figures, unrouted traffic 
stantial portion of outbound traffic and the 
equitable division thereof a matter of consequence to the IRCs. 

17. Table 1 shows a Summary of the results of the WU study broken 
down for each carrier plus the figures reported by the IRCs in their 
Supplemental Comments for traffic directly picked up by them. 


TABLE 1 


| 
Number of Outbound Messages | 
(WU Study) / 


WU Transfers: 


Unrouted 
Exclusive 20,552 3,686 
Non-Exclusive 54204 § 852 | 
Son-Exclusive 204 ml 
Total: 78,576 9538 
Routed 69,328 10.740 
Total Transfers 148,084 6 2278 
Direct Pickups 363,272 361216 60.639 | 
Total Traffic 11,878 511356 756.879 woot | 
i 
Carrier US-L WU OTHER ALL | 
(CNR&CPL) | 
WU Transfers | 
Unrouted | 
Exclusive 1,459 149.977 . ares | 
Non-Exclusive 110,943 5,413 97H | 
Total 1,459 260920 | 5,413 687570 | 
Routed 29 65.774 0 210553 | 
Total Transfers 1,488 326,504 5,413 SGA. 1-3 
Direct Pickups: ‘ | 776 554 er 107378 | 
Total Traffic 603,248 


Notes on Table 1: 


Wu reported combined Unrouted Non-Exclusive traffic for all carriers i 
Allocation has been made on the basis of the relative distribution of traffic at the WU Minneapots 
distribution office 


FTC and US-L did Rot supply information on their direct pickups. The bracketed figures shown for 
thes. carriers were calculuted by applying the "VU study results to the figures shown in ther 
Pespective Section 43.6} responses. 
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From the study, it can be seen that RCA receives e 
wrffic (48.2%) under the formula than any other ae ee 
= receives only 28.4% of total traffic and 30.5% of routed WU trans- 
tors. ITT, on the other’ d, receives slightly more (32.9%) routed WU 
sransfers: but receiv 11.4% of unrouted transfers. Additionally 
{iT picks up slightly . _» traffic directly from the public than does 
ery other IRC (33.8%). WUT receives 30.6% of total traffic and 252% 
of routed transfers; but receives the second largest amount of un- 
rosted transfers (37.9%). The situation with respect to TRT is equally 
éramatic. TRT’s share of routed transfers is 5.1% and its share of 
Erect pickups 5.6%. Yet TRT receives only 1.4% of unrouted traffic. 
Tizs, under the present formula, it is apparent that for all carriers 
‘tere is no relation (either direct or inverse) between a given carrier’s 
tendling of routed traffic and its handling of unrouted traffic. 

18 The significance of this, and the importance of unrouted traffic, 
<n be seen by comparing the overail market shares of the IRCs with 
“cir shares of routed traffic only: 


(3) (4) 
| Share of Routed | Share of Direct Share of Tota! | Share 
| WU Transfers | Pickups Routed (1-2) | Overall (%) 
| 
Carrer: 
FTC { 024 1.06 022 060 
Ir 2g | 3353 33.68 393 
BCA 30.48 33.64 | 33.12 \ 38.38 
TeT 5.10 3.63 5.35 4.10 
USL 0.01 OM 0.06 0.11 
WU 3124 \ 23.73 26.65 | 59 
OTHER | Z | a | : | ot | 


4s can be seen by comparing columns 3 and 4. there is a substantial 
=-rence between a carriers handling of routed traffic and its han- 
ng of traffic overall The difference between column 4 (overall 
Sere) and column 3 (share of routed) is the inclusion of unrouted 
~ Sc. RCA and ITT handle roughly equivalent levels of routed WU 
sunsfers and direct pickups but, when unrouted traffic is included, 
2C4’s overall share dramatically increases. A similar phenomenon ex- 
igs as between WUI and ITT. Overall, WUI handles . significantly 
more (30.6%) traffic than does ITT (25.9%); but if unrout traffic is 
exrinated. the situation is reversed. ITT handles 33.7% of routed traf- 
S. while WUI handles only 26.6%. Another interesting phenomenon 
siwwn by Table 2 is that the carriers’ relative shares of routed WU 
cexsfers (column 1) correspond closely with their shares of direct 
dickzps (column 2); in both categories, ITT receives more routed traf- 


ra 
£ 


‘ec than does any other carrier. It is only when unrouted traffic is 
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considered that the carriers’ relative market positions change and ITT 
drops to third. 12 Seer ia: ft 

19. The distortions in the present distribution may also be seen by 
the number of destinations tu which one or another carrier receives al] 
unrouted traffic (referred to as an exclusive point). From the data in 
Table 1, it appears that 62% of WU transfers and 25% of total out- 
bound traffic falls into this category. Of the 52 destination subareas 
recognized by the formula, 46 are exclusive points for gateway-origi- 
nated messages arid 24 are exclusive points for hinterland messages, 
Since to most of these subareas some or all of the other IRCs handle 
routed traffic, these figures also indicate the lack of relationship be. 
tween a carrier’s handiin of routed traffic and its handling of un- 
routed. Further, Table 1 shows the extent to which RCA and WUI 
benefit from the existence of exclusive points. RCA receives 59% of all 
unrouted exclusive traffic, WUI receives 35%, while ITT receives less 
than 5%, and the other carriers each receive less than 1%. RCA re 
ceives virtually all unrouted traffic frora both the gateways and hinter- 
land to all subareas of Area C (Pacific). Additionally, RCA receives 
most unrouted traffic from the hinterland to subareas of Area A (RCA 
receives only routed traffic from the gateways to Areas A and B). 
WUI receives the bulk of gateway traffic to most areas of Area A, as 
well as some hinterland traffic and all unrouted to most points in South 
America. ITT receives most gateway traffic for Caribbean points and 
a few European points (including one high-volume point, France). TRT 
receives all unrouted only to the Bahamas, British Honduras, and Co- 
lombia. Proportioned distribution is in effect for only 15% of total 
traffic. If one considers that at its inception the present formula called 
for proportioned distribution of early all unrouted traffic, it is read- 
ily apparent that the present distribution has departed significantly 
from the drafters’ intent. 

20. The serious distortions in distribution patterns noted above 
evolved over 30 years of formula operation and resulted from a struc- 
tural weakness in the formula itself. This weakness is the interrela- 
tionship of the balancing provisions and the overall direction that a 
carrier receive all traffic specifically routed via it. Since the formula 
sought to keep market shares static, it provided that a carrier which 
increased its proportionate share through routed traffic had to give up 
an equivalent amount of unrouted traffic so as to restore overall bal- 
ance. Conversely, if its share declined, it was to receive additional 
unrouted traffic. In theory, this mechanism would offset any fluctu- 
ations in the market. However, because a carrier is always to receive 
its routed traffic irrespective of its quota, it is apparent that the bal- 
ancing provisions would work only so long as conditions in the industry 
did not deviate significantly from those in the base year. Experience 
under this formula early indicated, however, that conditions were not 
static and that the balancing provisions were inadequate to deal with 
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2 We have focused here only on the three largest carriers, since the figures indicate that the 
relative pesitions of the smaller carriers are affected only slightly by the distribution of unroutec 
traffic. Under the formula, TRT does not receive unrouted traffic to many of its service points. since 
they were added after the formula was prescribed. FTC does not receive any unrouted traffic at oH 

S-Liberia receives unrouted traffic to Liberia which is its only service point. Consequently, 


unrouted traffic volumes of these carmers are too smali to ifive : yerall industry 
: : u affect significantly the overal 
traffic statistics. y y 
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the dynamics of the industry. The IRCs expanded their gateway op- 
erations, and self-generated traffic (by definition specifically routed) 
became a more important part of tctal traffic than it was during the 
base year. The rapid increase in gateway-originated traffic upset the 
delicate balance needed for the formula operation and caused a propor- 
tionate decline in the relative amount of unrouted traffic available to 
redress imbalances. This led to the emergence of the “overages” and 
“deficiencies which have plagued formula administration since its in- 
ception and led to the effective demise of the proportionate distribu- 
tion system. 

21. An overage occurs when a carrier exceeds its quota solely 
through routed traffic. A deficiency occurs when a carrier receives 
insufficient routed traffic to satisfy Its quota. Since a customer routing 
is inviolable, it is obvious that giving up unrouted traffic would not 
bring a carrier with an overage back to its quota. Conversely, unless 
routed traffic were taken away from such a carrier, the unrouted 
traffic pool would be insufficient to restore a deficient carrier to its 
quota. To deal with this dilemna, the I1QB adopted two policies which 
it hoped would restore the overail balance. First, over the objections of 
ITT, the IQB set an overage (or deficiency) in a carrier's gateway 
quota for traffic to a particular subarea against a deficiency (er over- 
age) in its hinterland quota for the same destination. Second, if this 
failed to restore balance, the IQB accumulated the resulting net over- 
age or deficiency from year to year. This was apparently done in the 
hope that, over time, the imbalances would cancel each other. In prac- 
tice, however, this resulted only in the accumulation of ever higher 
imbalances. The pleadings of the parties allege that at present RCA 
has accumulated deficiencies of $49.8 million while ITT has accurnu- 
lated overages of $24.6 million and WUI overages of $24.8 million. 
From the history of formula operations it appears that absent an un- 
foreseen change in market conditions, these imbalances will never cor- 
rect themselves. 

2 We find the accumulation of large overages and deficiencies as 
evidence that the formula failed to keep market shares static. As such, 
we do not accord them any independent legal significance. They are 
merely bookkeeping entries hich document the shift in filing traffic 
from WU to IRC public offices. This is not to say, however, that these 
imbalances are without importance. They have played a key role in 
bringing about the distortions in the present distribution we noted 
above. it is one of the ironies of the formula that a deficiency, which 
on the surface appears to be a detriment, is in reality a benefit; while 
an overage is a Taerimentt: RCA has accumulated substantial deficien- 
cies during the operation of the formula; but the result has been not a 
decline in its relative market share. Rather, its overall share has in- 
creased due to the unrouted traffic it receives under the formula. RCA 
receives this traffic largely because of its accumulated deficiencies. 
ITT, on the other hand, has accumulated large overages. overall] and, 
consequently, receives little unrouted traffic. As deficiencies and over- 
ages appeared, the formula provided that the distribution be altered 
periodically to increase or decrease, respectively, a carrier’s share of 
unrouted traffic. As this process continued, the ultimate effect was 
that the carrier with the largest deficiency eventually came to receive 
al unrouted traffic to a given destination. 
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23. In its Supplemental Comments, WUI claimed that ITT’s argy. 
ments concerning the formula’s disincentive to competition were fala. 
cious. ITT hed argued that the balancin pescens discourage carriers 
from seeking to improve service. WUI, however, noted that only 
226,674 messages out of a total outbound volume of 1,938,828 m 
or 11.7% 3 are presently subject to the balancing provisions. Th 
WUI argued that, the small volume subject to 
tion, it is unrealistic to assume that service qua ty could be negatively 
affected by the possibility of lost unrouted traffic. This argument, 
while reasonable on its face, ignores the fact that the reason little 
traffic is subject to proportionate distribution is that for most destina- 
tions one carrier receives all unrouted traffic. However, at its incep- 
tion, the formula was designed to preserve tog hemes distribution 
to most, if not all, destinations. Thus, all WUI’s figures really show is 
that distribution under the formula has become distorted. 

24. In this connection, however, we wish to note that we are not 
concerned here whether or not a party can quantify negative impact of 
the formula. ITT did not claim that the formula has led to an impair. 
ment of service quality. At most, it argued that the disincentive dis- 
couraged improvements in ype This is precisely what concerns us 
about the present pattern of distribution. We cannot ignore the possi- 
bility that err | of service could have been improved absent the 
inequities of the formula. In any event, by placing distribution of traf. 
fic on a rational and competitive basis, we can minimize this danger 
and maximize the possibility of future benefits. For this reason, we 
believe the distortions in distribution atterns in the present formula 
are injurious to the public interest and should be eliminated. 

25. Besides the general Pee es which apply equally to all carriers, 
there are certain special formula provisions which confer benefits on 

icular carriers to the detriment of the others. These matters are 
hedule B, Appendix 1, and the designation of WU offices as WUI 
public offices. 

26. Schedule B of the Formula. This refers to an arbitrary compro- 
muse agreement between WU and RCA which while part of the for- 

uota system. Under this agreement, in 
addition to its own quotas under the formula, RCA receives a substan- 


n from WUI’s quotas destined to certain 


essages 
i erefore, 
roportionate distriby. 


subareas of Area A (Atlantic). This a eement derives from an earlier 
(1931) exchange-of-traffie contract between WU and RCA under 
3 WUI based it 


$ calculations on the results of the WU study and IQB figures. It took the tal 
number of messages reported during the study period for nonexclusive destinations and comp 
them with the total volume reported for all destinations. These figures are broken down as follows 
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which RCA transferred to WU all its inbound traffic destin 
United States points beyend New York, Washington, San —-* 
and Boston (where RCA operated its own offices). WU agreed in re- 
tun to transfer to RCA all outbound traffic so that, overall, RCA 
received from WU two outbound messages for every nine inbound 
messages it transferred to WU. This arrangement was designed to 
compensate RCA for the fact that it transferred to WU substantially 
more inbound messages than it received outbound messages. 14 ‘ 

7. As we noted in our 1943 prescription order, see 10 FCC at 190, 
Schedule B was intended to redress the competitive disadvantage 
RCA suffered with respect to WU since, before the merger, it was the 
only international carner without significant access to the hinterland 
market. However, whatever validity Schedule B may have had when 
promulgated, we can see no justification for its continuance under 
present conditions. While the provision does not directly affect the 
volume of traffic any other carrier receives, since the traffic in ques- 
jon comes from WUI’s quotas. we believe that there is an indirect 
effect on those carriers which is against the pubiie interest. Traffic 
exchange agreements with mcst foreign administrations operate on 
the basis of proportionate return. Proportionate return refers to the 
principle under which an entity carrying traffic into a country receives 
outbound traffic from that country in the same proportion as it han- 
ded the inbound traffic. Since there are competing circuits to virtually 
al the points affected by Schedule B, other carriers are competing 
with REA for return traffic from those points. Therefore, RCA re- 
ceives an undue benefit from Schedule B with respect to return traffic. 
ore importantly, we cannot find any benefit to the public in the 
provisions of Schedule B. There is nothing in the record which indi- 
cates that Schedule B is likely to lead to improved service or lower 
rates; and, since we believe special treatment inconsistent with the 
public interest, we find that Schedule B should be eliminated from any 
new method of distribution. 

98 After 30 years, we believe that any equities which justified 
ganting RCA this special treatment have been extinguished. Since 
divestment, all the IRCs have equal access to WU's domestic landlines 
«nd all engage in substantial gateway operations. Conversely, WU has 
ro better relationship with one carrier than another. With respect to 
any pre-merger benefits WU may have enjoyed, the benefits RCA has 
meelved under Schedule B since 1943 and WU’s withdrawal from in- 
ternational message operations have adequately compensated RCA. 
The only other justification offered for the provisions of Schedule B— 
sromotion of use of direct circuits wherever possible—has similar] 
teen extinguished by changed circumstances. Today, since all IRCs 
operate both cable and satellite facilities, the putative advantage in 
RCA’s being a radio carrier has disappeared. RCA is a strong compet- 
tor in the international message service and does not need special 
ortection. It is in a position to compete with the other carriers for 
traffic on an equal footing. Therefore, we believe that Schedule B is 
neonsistent with the public interest in efficient communication service 


“Since WU did not operate in Area C (Pacific), traffic destined to points in that Area were not 
txered by the 1931 contract, sor by the later Schedule B. 
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and should be eliminated from the new formula we are prescribing 
herein. 4 ; am le Bi va 

ee with RCA that because Schedule B is a con rac 
pon pte a we must recognize its rights thereunder 
in an amended distribution. Section 222(e)(3) provides that a new dis- 
tribution must “be, so far as is consistent with the public interest, in 
accordance with the existing contractual righis of the carriers.” 4i 
U.S.C. § 222(e)(3) (1971). The Act by its terns does not require us to 
recognize existing contracts which we find to be contrary to the public 
interest. Schedule B is merely another part of the formula and subject 
to our review in the same way, and under the same standards, as any 
other part. The fact that RCA denominates it a contract does not alter 
its status in this proceeding. The present formula as a whole is the 
result of an agreement of the parties in which each gave up certain 
rights and gained others and can, therefore, be said to constitute a 


: Nase : UL biahaiaeens nate 
h “existing contractual rights of the carriers” and could never 
jl We _e not believe Congress intended such an absurd result. 


power to prescribe a new distribution without re ard to its nip 

Appendix One. The concerns expressed above with apie 
Schedule B apply equally to Appendix One to the formula. Ey 3 
sion sets forth a special arrangement respecting CNR and CPI ee 
their handling of certain United States-onginated traffic, pened 
pre-merger contracts with Postal. Under this provision, CNR | 

fic to any point routed by the sender over cable facilities ¥ 
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transit Canada. In addition to such routed traffic, CPL also receives 
sufficient unrouted traffic destined te »oints in Areas B and C (ie., the 
West Indies and Australasia) so that its proportionate share of ‘such 
traffic before the merger would be maintained. This arrangement was 
designed to recognize CPL’s rights under exchange-of-traffic contracts 
it had concluded with Postal and which were still in effect at the time 
of the merger. CPL stated that it believes it is entitled to receive 
traffic under this provision by virtue of the pre-merger contract and 
argues that the new formula should recognize those rights. CNR, how- 
ever, has indicated it no longer wishes to participate in traffic distrib- 
uted under this provision since it states that the revenues it receives 
thereunder are not sufficient to justify its continued participation in 
the costs of administering the formula. In view of our action herein, we 
wil grant CNR’s request to withdraw. 

33. We believe that tnis special arrangement also should be termi- 
nated. The original justification for the provision was that the only 
direct cables serving the affected points landed in Canada. Accord- 
ingly, we acquiesced to the arrangement to respect a customer’s choice 
to route his message via cable; even though that required intermediate 
relays and created a greater potential for delay, which could have been 
avoided by use of then-available direct radio circuits. The fact that we 
were then engaged in World War II was an important consideration in 
our eo te of this arrangement. The availability of alternate routing 
through Canada for ceneenees to Australasia was considered important 
to the war effort. See 10 FCC at 193. Afcer the war ended, however, 
that consideration ceased to be a major factor. Moreover, today those 

ints are served by cable and satellite facilities directly from the 

Jnited States. Therefore, any operational justification for this circu- 
itous routing has ty Ae In this situation, we believe that the 
public interest will be better served by placing all carriers on an equal 
footing with respect to this traffic. Traffic arbitrarily awarded under 
Appendix One could otherwise go to other carriers who have no less 
clam to it than the Canadian carriers. Therefore, we conclude that 
Appendix One disserves the public interest. Accordingly, we shall 
eliminate the arrangement from the new formula. 

34. As we have noted, Appendix One was designed to recognize 
rights under CNR’s prior contract with WU and CPL’s prior contract 
with Postal. Therefore, under our analysis, this arrangement, at least 
insofar as it relates to CPL, is the type of contract Section 222(e)(3) 
was designed to protect. However, Appendix One, like Schedule B, is 
areformation of those prior contracts. Appendix One provides by its 
own terms that, in the case of any conflict between its provisions and 
the prior contracts, Appendix One shall control. Accordingly, CNR and 
CPL must also be considered to have foregone the protections of Sec- 
tion 222(e)(1) and 222(e)(3). In any event, Section 222(e)(3) expressly 
gives us the power to review Appendix One in this proceeding and, 
since we find it inconsistent with the public interest, to abrogate it in 
anew method of distribution. 

35. Our action herein does not ~- i either CNR or CPL of their 
tights to exchange traffic with WU to any point. These carriers will 
continue to receive all traffic specifically routed by the sender via their 
facilities. Further, to the extent that they handle routed traffic to any 
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carriers and can compete with them for all traffic they receive. In this spi we erg y, ws 
way, we believe that unrouted traffic may be distributed equitably, | ments without o rea yor 
without undue benefit to any party. sviable 5 pe and no _—< gay 
36. As is apparent from our discussion of the interim formula, the pation. We are ag 7U fe ed by 
right to receive traffic carries with it a consequent responsibility to | ¥ its contract wit v\ trom ope 
share in the costs of distribution under it With respect to CNR’ ye wih its counter proposals, discusse 
will grant its request to withdraw from participation in the distribu. | pemental Comments at p. We f. 
tion of traffic oer the interim formula, unless and until, it Notifies us aU argues that it 1S legal y una 
that it wishes again to participate. Until such time, any traffic specif. seri It sees no Such impediment. 
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formula, *«:: added a provision which permitted certain WU (domestic) (WUI}, it should not be permitted to op: 
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fices are au.omatically considered as specifically-routed via WUL. This g the designated WU offices entir. 
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offices so that it could compete strongly with the established IRCs olowing this course. 
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I since it thereby continues to be Spared the expense of maintain- Spresently deriving a competitive £ 

ing public offices which the other IRCs must incur. Further, ITT be | yp that in New York and San F 

work of customer tielines for int 
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rangement was a curefully-drawn compromise which was intended to 
preserve each calla AP she shop traffic shares in New York 
while not depr-ving WUI of former WU Cables traffic or forcing it 
into early outlays of cash for new offices of its own. See 30 FCC at 
371-9. However, we specifically left open the question of future devel- 
opments without = omy ‘« During the past 14 years, WUI has become 
3 viable carrier and no longer needs special arrangements to protect its 
position. We are not bigs by WUi's argument that it is blocked 
by its contract with WU from opening its own offices. In connection 
with its counter proposals, discussed above at paragraph 12, WUI Sup- 
plemental Comments at p. 8. We find it peculiar that in the one case 
Wul argues that it is legally unable to open offices; but under the 
other, it sees no such impediment. We are of the opinion that WUI is 
under no legal disability with respect to opening its own offices. 


39. In reconsidering our approval of the WU divestment, 30 
951 (1961) we stated that ment, 30 FCC 


so long as [WUT] desires to use the facilities of Western Union and have unrouted 
traffic filed at designated offices of that company considered specifically routed via 
[WU], it shoula not be permitted to open additional competing offices of its own in 
the gateway cities. 30 FCC at 958. 


We are not here talking about opening additional offices; but of replac- 
ing the designated WU offices entirely with its own offices. Therefore, 
neither our divestment order, nor the formula prevents WUI from 
folowing this course. 

40. Further, we believe that there is at least one way in which WUI 
is presently deriving a competitive benefit from this arrangement. We 
note that in New York and San Francisco, WUI maintains its own 
network of customer tielines for international telex; and that it is in 
the process of reterminating its Washington tielines (as well as the 
intercity lines between Washington and New York) at its own operat- 
ing center. 17 Telex tielines are direct connections between a customer 
terminal and the WUI telex switch and are essentially automated. 
Consequently, they require less human intervention than the manning 
of a public message counter such as those of the other IRCs. It ap- 
pears, therefore, that WUI is operating its own competing telex net- 
work while relying on WU offices for the more labor-intensive mes- 
sage service. This we believe to be a substantial benefit—particularly 
since telex customers may also use their tielines to file overseas mes- 
sages. * While this is not a violation of the formula, we believe the 
policy reasons discussed above for requiring WUI to choose between 
using WU offices or its own, but not a mixture of both, should apply 
here equally. 

41. As to WUI’s contractual obligation to WU, after 15 years we 


ij 


telieve it bad policy for private parties to extend further a contract 


% Western Union Divestment, 30 FCC 323, 382 (1961): : 
What will happen in the future will of course, depend on the competitive efforts and the 
effectiveness of the carriers. That, however, will be the natural and proper resv'lt of operating 
in a competitive society. : : 
"While Wor tielines presently terminate at WU's Washington office, the concentrator to which 
they are attached is owned by WUI and maintained by WU pursuant to a contract 
3 We are concerned by the requirement in the WU/WUI contract that WUI pay WU its specified 
isdline haul charge whether or not WU picks up the message. We believe that WU is not entitled 
& landline haul charges where it has not performed any functions. See All America Cables and Radio, 
1S FCC 293, 317 (1950). 
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which is unneces and contrary to the public in-erest. In view of the 
small volume of moaige traffic filed through the designated offices, 
the impact on WU from the loss of its landline haul charges for this 
traffic will be minimal and will be outweighed by the benefits of in- 
creased competition. We note, however, that WU did not address in its 
pleadings the question of its contract with WUI. Therefore, we will not 
make any order respecting the disposition of the WUI public offices at 
this time. We note that under Section 214(d) of the Act, we have the 
power to require a carrier to open a public office or offices. While we 
are not now instituting such proceedings, we are prepared to do so if 
that becomes necessary. In connection with this matter, we have in- 
cluded in Section IV of the interim formula a provision labeled “special 
interim provision for WUI” continuing the essentials of the present 
WU/WUI arrangement. Upon the opening of new WUI offices, we 
shall amend the formula to remove the interim provision. 
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III. Summary and Conclusions 


A. The Present Formula 


42. In determining whether the present distribution meets the 
statutory standard, Section 222(e)(3) requires us to look both at private 
interests and at the public interest. It is clear that the various carriers 
have a legitimate ial protected interest in assuring that their share of 
traffic under the formula be equitably determined. Since the -formula 
governs relations between competitors, it is more difficult to measure 
its impact on the public. However, we believe that for ses of this 
proceeding an appropriate general statement of the public's interest is 
the statutory requirement that we guarantee residents of the United 
States a rapid, efficient communications service with adequate facili- 
ties and reasonable charges. 47 U.S.C. § 151. We believe the market- 
sharing features of the present formula are ill-designed to advance this 
statutory 0 In the early days of international telegraphy, and par- 
ticularly when cable carriers and radio carriers were separate entities, 
there was a vigorous competition which benefitted the public in the 
form of increased service coverage and substantially reduced rates. 
Today, in services such as telex and leased channel there is still a 
vigorous competition. The disappearance of radio/cable competition 
and the institution of the formula significantly blunted, although did 
not eliminate, competition in message service. ‘The charges for message 
service have not increased substantially, but there has been no stimu- 
lus under the present formula to improve service or increase effi- 
ciency. In this situation, we believe that ‘he public is ill served by 3 
formula which stifles user choice. ; 

43. In the designation order, we directed the parties to provide in- 
formation concerning the effects on them, as well as the public, of any 
defects in the present formula (issue 3). From the responses to that 
issue, It is apparent that, like the effect on the public, the effects on 

e carriers of the matters we considered above are impossible of 
concrete quantification. The inequities we outlined above did't not occur 
suddenly, but evolved over time and were the result of interacting 
forces. ule this situation renders quantitative determination of the 
effects on individual carriers and the public exceedingly difficult, if not 
impossible, we believe the record before us as well as elementary logic 
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clearly warrants the conclusion that both the individual i 

the public have been harmed by the formula’s denying aaa | 
routed traffic. The carriers so affected have seen their marketing ef- 
forts essentially nullified by the balancing provisions—ironically, the 
more successful those efforts have been, the more the carrier has been 
penalized. The formula’s arbitrary disregard of the public’s role has 
thwarted its expectations and may have rest 'ted in an improper allo- 
cation of resources. Accordingly, we have concluded that those who 
have been injured are entitled to relief. 


B The New Method of Distribution 


44. In view of the foregoing, we have concluded that the 
formula should be repealed. Since the special cuennacniesr whieh 
prompted creation of the present formula more than thirty years a 
no longer exist, we believe that traffic should be distributed on the 
basis of customer choice. In this way, the public interest will be best 
served, since ihe public will make its own decisions. WU and OT sug- 
gested that customers be required to specify the routings. While we 
agree in principic that we should Snes in this direction, we do not 
believe that the record presently before us is adequate to adopt this 
method at this time. 

45. Although the parties were not on notice that we would consider 
a requirement for specific routings, neither the proponents nor the 
opponents of this method addressed the legal or economic issues raised 

ereby. Consequently, we are unable at this point to determine the 
extent of the econori.'¢ burden which would result from a requirement 
for specified routings, or the proper sharing of that burden between 
WU and the IRCs. The results of the WU study show that in 1974 
approximately 3.0 million messages or some 39% of a!! outbound miz.- 
national traffic was unrouted. The study also indicates that a large 
number of customers either do not care to route their messages or that 
they are not familiar with the different IRCs, since three-fourths of 
WU transfers are unrouted. We believe that this is because the IRCs 
have not effectively sought to reach these users and that this failure 
‘ prevent the efficient operation of a customer-routing system at 

time. 

46. Because of the apparent unfamiliarity of users with the IRCs or 
their respective merits; required customer routings will require that 
such users be informed of their choices at the time of filing. For near] 
half of all customers who file overseas messages, the only carrier wi 
which they have contact is WU. Therefore, until IRC advertising can 
become effective, WU employees will be required to provide users 
with this information. Because of the number of customers involved, 
we believe this may place a substantial burden on WU. None of the 
parties considered the increase in WU’s costs which would follow from 
this expanded role, or the effect of that increase on the users of both 
domestic and international service. To assure that no prejudice will 
result, we are of the opinion that suitable instructions and operating 
arrangements, agreeable to all concerned, are needed to — WU in 
presenting the public a mandatory choice among IRCs. The informa- 
tion now before us, however, is insufficient to prescribe those instruc- 
tons or operating arrangements. 
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the parties during this period to work out mutually-agreeable proce- 
dures for implementation of the all-routed distribution system so that 
we can aan later controversy on this point. Should the parties fail to 
agree on such procedures, however, we stand ready to prescribe them 
if that becomes necessary. : 

48. Interim Formula. In developing the interim formula, we have 
which have made the present formula 
cult to administer and a source of controversy. For this reason, the 
interim formula treats all classes of messages as a whole, rather than 
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rect circuits would leave Significant gaps in providing for the han- 
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inthe world which no carrier serves directly. Under t ‘ 
there would be no provision for unrouted traffic te a gop 

30. More fundamentally, however, we take exception to the philoso- 
shy underlying ITT’s proposal. ITT, which has advocated competition 
throughout this proceeding, here seeks to limit competition. The effect 
of this proposal would be to deny small carriers, such as TRT or FTC 
significant, unrouted traffic, since those carriers serve a higher per- 
centage of their service points through intermediate connections. We 
cannot find a justification in the public interest to so limit competition 
in this area. Since all carriers compete for traffic irrespective of rout- 
ing, the only appropriate criteria are whether a carrier tariffs a desti- 
nation point—since a carrier may tariff only those points it is autho- 
rized 0 serve—and whether a carrier handles routed traffic to a point. 
Therefore, eligibility for a quota will be based on the points each IRC 
sts in its tariff as of the release date of this order. If a carrier adds 
new service points, it will receive unrouted traffic to those points to 
the extent that it handles routed traffic. In this way, distribution can 
be updated to keep it in touch with chan; ing circumstances. By limit- 
ing adjustments to six-month intervals, WU ean be certain of its re- 
sponsibilities and be spared the need for too-frequent changes in its 
distribution practices. 

51. ITT and TRT also disagree on how to compute the volume of 
ynrouted traffic to each destination an eligible carrier is to receive. 
ITT proposed that the volume be calculated on the basis of each eligi- 
ble carrier's share of WU transfer traffic (gateway and hinterland. 
TRT, on the other hand, argued for distribution based solely on hinter- 
ind WU transfers in the belief that inclusion of gateway-originated 
traffic (including direct pickups) favors the New York carriers. We 
believe that the volumes should be based on all routed traffic, wher- 
ever originating in the United States. This includes direct pickups, 
direct access, and routed WU transfers. This is the most likely way to 
achieve the goal of distributing unrouted traffic on the same basis as 
routed. Direct pickups are by definition specifically routed and repre- 
sent a significant portion of overall traffic. Therefore, to ignore such 
traffic would be unrealistic and contrary to our overall policy herein. 

52. Looking beyond the features of the new formula, we will dispose 
of some remaining matters starting with WU’s request that it be re- 
Heved of distributing traffic among the IRCs. While we are sympa- 
thetie to WU’s desire to simplify its role, we cannot agree that it 
should be totally relieved of its responsibilities under the new formula. 
WU receives significant revenues from its participation in through 
international message service, so it cannot say that it has no interest in 
such traffic. Therefore, we have declined to accept iis 5 ene to turn 
over all traffic to the IQB for distributicn. Since \ U receives the 
traffic from the public, it is in the position most sal gue rey effect 
distribution. Turning traffic over to the IQB wou d merely introduce 
an extra level of processing which would increase the risk of delays 
and increase distribution costs. The elimination of multiple categories, 
origin points, ete., outlined above will allow WU to streamline its <2 
erations and decrease its costs. We agree with WU that it should 
reimbursed for the reasonable costs it incurs in effecting f'stribution; 
but do not believe it should receive a profit for its function. As we 
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have noted, WU receives payment for its landline haul; we see no 
reason for it to receive a second payment from formula administration 
for the same traffic—beyond its out-of-pocket expenses. We anticipate 
that IRC solicitation of international traffic under the new fonnula 
will reduce the amount of unrouted traffic that WU must handle. Thus, 
its function will be further simplified as that process occurs. Finally, 
we see no reason why WU cannot automate the handling of traffic 
under the new formula if it believes that will be in its interest. Accord- 
ingly, we will continue to require WU to make the distribution of 
traffic under the new formula. 

53. Accumulated Overages and Deficiencies. We turn now to a mat- 
ter of particular contention among the parties—the disposition of the 
accumulated deficiencies and overages. RCA asserts that legally and 
as a matter of equity it must be compensated for its deficiencies. As 
we indicated above, however, we agree with the other parties that 
these are no more than statistical records which indicate the structural 
wealmess of the present formula. RCA does not state why it believes 
that deficiencies represent a legal obligation in which it has a vested 
interest. Neither Section 222, nor the formula itself, directs the accu- 
mulation of deficiencies or overages. In our order prescribing the for- 
mula we did not consider the question. RCA appears to be asserting 
that its quotas give it a claim to a guaranteed amount of traffic. The 
present formula does not guarantee any carrier that it will receive 
traffic. As more customers routed messages and the unrouted pool 
shrank, traffic available for distribution became inadequate to satisfy 
quotas. Such changes in the marketplace can hardly be said to have 
wronged RCA—particularly since its own increase in self-generated 
traffic and the benefits it received under Schedule B contributed to 
this process. Similarly without merit is RCA’s contention that it has an 
equitable claim to compensation because it complied with the formula 
in good faith. The present formula is a legal obligation on the parties 
and compliance with its provisions is mandatory. Accordingly, we be 
lieve that the accumulated overages and deficiencies should be can- 
celled, without compensation, and that distribution under the new for- 
mula should be made without reference thereto. 

54. Administration. The simplest method for handling the day-te 
day administration of the interim formula will be to continue to rely on 
the IFC and the IQB. However, if the IFC is satisfactorily to perform 
its functions with respect to the interim formula, all interested carriers 
must be equally represented on it. Presently, FTC and CPL have no 
representation on the IFC. Since those carriers have an interest in the 
interim formula they should be represented. Accordingly, we will ex- 
pect that upon application FTC and CPL will be admitted to the Com- 
mittee with the full rights and responsibilities of membership, includ- 
ing participation in the costs of the Committee and its functions. 

55. As mentioned above, ITT presently has four votes on the IFC 
and RCA has two, w.iile all others have one each. This situation re- 
sulted from the fact that these companies owned constituents which 
operated in different areas, employed different media, or provi 
different services. We must now recognize that those entities either n0 
longer exist (having been merged into one company) or are under 
common ownership. To make the IFC a viable bol for supervising the 
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interim es ersten we believe 
that all interested members have one vote each. The parties i i 
response to WUI's proposal in this regard indicated ns ee 
equalization. Under Section 222(e)(3), we have the power to repeal the 
present formula, which would terminate the IFC, and to prescribe a 
rew formula and create a new committee with equal representation. 
We believe that we can legally accomplish the same result by restruc- 
turing the present committee. As before, all costs incurred by the IFC 
in administering the interim formula shall be borne by the members in 
the pes they receive traffic under it.19 4 

56. The interim formula shall become effective on F ebruary 1, 1976. 
The initial — shall be determined by the IQB on the basis of the 
WU 13-week study and the information supplied by the IRCs in this 
roceeding.2° Inasmuch as no arty has raised any objection to this 
information, and all have agreed to its use, we believe it will represent 
an equitable basis on which the IQB can make the necessary calcula- 
tions and issue the appropriate distribution instructions to WU. The 
1QB shall calculate the initial quotas of unrouted traffic for each coun- 
try of destination by determining from the above information the num- 
ter of routed messages (as defined in Section IV of the interim for- 
mula) to such destination nandled by each IRC. The individual carrier 
figures will then be totaled for each destination and each carrier's 
figures compared to thzt total. The resulting ratios will represent each 
carrier's share of ronted traffic for each destination point and, there- 
foro, XS Guvta of unrouted traffic under the interim formula to that 
point. For Bron sco of these calculations, the IQB will employ the 
applicable destinations as shown in the WU 13-week study. WU will 
then begin distributing unrouted traffic on the basis of these percent- 
ages on February 1, 1976. 


that we should recast it so 


C. Canadian, Mexican, Newfoundland Formulas 


57. There is an additional matter which, while not directly in issue in 
this proceeding, we believe appropriate to address. Section 222(e)(2) of 
the Act, requires a separate formula to govern distribution of out- 
tound message traffic to Canada and Mexico. This was done to reflect 
the fact that under Section 222 Canada, Mexico, Newfoundland, and St. 
Pierre-Miquelon are considered domestic points. Pursuant to this re- 
quirement, formula for Canada and Mexico were agreed upon and 
prescribed by us, 10 FCC 184, 193-4 (1943). In addition to these, a 
separate formula was developed also for Newfoundland traffic. In its 
onginal request, ITT did not raise, und the respondents lid not ad- 


3A companion proceeding in this docket was instituted to consider a request by WU for increased 
‘: ts for its domestic handling of overseas message telegrams (landline haul). By Memorandum 


Ophion and Order in this proceeding, 55 FCC 2d 96, reconsideration granted in part and denied in 
tert, 55 FCC 2d 382 (1975) (Docket No. 19660), we approved as a basis for terminating that proceed- 
rgacettlement agreement entered into by the parties under which WU's landline haul divisions for 
Sl-rate messages were increased from 6.5 per word to 9.5 per word (with corresponding lesser 
ases for lower classes of service). Our order amended Schedule C of the present formula by 
<ctituting the new divisions. Our action herein does not affect this provision other than to change 
% designation to Schedule A to reflect the fact that the two preceding schedules havg been replaced. 
*As noted, FTC and US-Liberia did not provide information concerning their direct gateway 
rekups during the study period. Therefore, we will direct each of these carriers to file by January 
‘1976, with the other IRCs, the IQB, and the Commission data on all traffic it picked up directly 
trmg the period December. 1974 through March, 1975. These responses shall be presented in the 
me format as that in the WU 13-week study and in the other IRC reports. 
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dress, the question whether any change in these formulas is needed. 
However, we have decided to review these matters on our own motion, 

58. The Canadian, Mexican and Newfoundland formulas do not pre 
sent the same questions of arbitrary market division or special bene- 
fits we have examined above in connection with the international for- 
mula. The Canadian formula, for example, was designed primarily to 

reserve, after merger, CPL’s rights under its prior exchan e-of-traf- 
Be contracts with Postal. (WU had exchanged traffic with CNR). The 
formula contained no cumbersome quota system and provided for pe 
riodic adjustment to keep its provisions in touch with developing cir. 
cumstances. However, it now appears to us that this formula is unnec- 
essary, since it appears that CNR and CPL no longer provide 
duplicating services. This being the case, there would be no opportuni- 
ty or desire on the part of WU to discriminate between the two carr- 
ers. Therefore, we will repeal the Canadian formula. 

59. It appears that a formula for N ewfoundland traffic has similarly 
become unnecessary. The original reason for a separate formula for 
this point was to preserve to Commercial Cable Company (one of the 

redecessors and constituents of ITT) the pre-merger traffic which it 

dled to Newfoundland over its transatlantic cable and to preserve 

CPL’s rights under its Postal contracts. Since then, however, that 

cable has been taken out of service and CPL no longer serves New: 

foundland. Therefore, there a pears no longer to be a need for this 
rece this provision as well. 


e of the formula was to accommodate two then-existing factors. 
t, WU turned over Mexico-bound traffic both to the Mexican ad- 


pany, a joint venture of WU and an ITT predecessor, operated both 
within Mexico and between Mexico and the United States. It was felt 
necessary to provide for dividing traffic between the two entities pro- 
har ag Pa to Mexico. However, the Mexican government national- 
zed t. 


operated circuits to Mexico (connecting with the Mexican government 
lines). The Mexican formula preserved these operations after the 
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maritime satellite facilities; and requests that a separate inquiry be 
‘nitiated to consider the need for revision of the maritime formula as 
well as specific proposals for such revision. We note that ITT in its 
original petition did not address the maritime formula and that the 
inquiry herein was limited to the formula covering overseas telegraph 
messages. See 43 FCC 2d 1174. Consequently, the parties were not 
drected to address the merits of the maritime formula. However, we 
rote that, like the formula under consideration, the present maritime 
formula is based on a quota system tied to market shares in a pre- 
merger base period (in this case, 1938). Therefore, the objections we 
have expressed with respect to market-sharing devices in the interna- 
tional formula may apply to the maritime formula as well. In this 
situz we agree with the parties who have commented on the sub- 
ject that it would be appropriate to examine the maritime formula and 
that this should be done in a separate proceeding. Accordingly, we will 
by separate order direct all interested persons to file comments on the 
continued reasonableness of the maritime formula 

62 In summary, we have concluded that the public interest in the 
provision of international telegraph services will be best served by 
relying primarily on consumer choice for the distribution of traffic 
among the several international record carriers. Due to certain unre- 
slved questions concerning possible operational, economic and legal 
mplications, we will not prescribe that all international telegraph traf- 
fie must be specifically routed by the customer. As an initial measure, 
we shall prescribe a formula which distributes unrouted traffic among 
the carriers in direct proportion to their share of routed traffic. By 
thus rewarding the successful competitor—rather than penalizing him 
as does the present formula—we expect a more aggressive marketing 
fort and a consequential reduction in unrouted traffic. Meanwhile, we 
are soliciting prompt comments concerning the operational, economic, 
and legal implications of an all-routed distribution in order that we 
may reach an early decision concerning whether the public interest 
would be served even better through this means. 

63. Accordingly, IT IS ORDERED, Pursuant to Sections 1, 4(i), 4G), 
21, 222(e)(1), 222 (e)(3) and 403 of the Communications Act of 1934, as 
amended, that the formula prescribed by the Commission in 1948 pur- 
sant to 47 U.S.C. § 222(e)(1) (1971) governing distribution by The 
Western Union Telegraph Company among the international record 
aariers of outbound, unrouted international message telegraph traffic, 
znd all prior amendments thereof, is (with the exception of Appendix 
hereby REPEALED, effective March 1, 1976; 

é{ If IS FURTHER ORDERED, Pursuant to Sections 4(i), 4(), 
U1, 222(e)(3) and 403 of the Communications Act, that the parties to 
te formula inquiry are directed to file, and any interested person may 
le, on or before March 26, 1976, comments on the legal, economic and 
‘perational implications of distributing outbound, unrouted message 
‘elegraph traffic on the basis of required customer routings and the 
teans by which transition to such a method may be efficiently made; 
"plies to the above comments may be filed on or before April 23, 1976; 
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65. IT IS FURTHER ORDERED, That the interim formula set 
forth in the Appendix hereto is hereby PRESCRIBED as the formula 
for distribution of such outbound traffic and shall be followed from 
March 1, 1976 until further order of the Commission: 

66. ITIS FURTHER ORDERED, That distribution of traffic under 
the interim formula prescribed herein shall be based initially on the 
respective international record carriers’ shares of such traffic derived 
from the information supplied by the carriers in this proceeding and 
the results of the study of outbound traffic conducted by The Westem 
Union Telegraph Company; in this connection, French Telegraph Cable 
Company and United States-Liberia Radio Sor poration shall file with 
the Commission and the International Formula Committee/Interna- 
tional Quota Bureau on or before January 20, 1976, the number of 
outbound international telegraph messages picked up by them directly 
during the period of the Western Union study, broken down by desti- 
nation according to the format used in that study; 

67. ITIS FURTHER ORDERED, That the formulas 
the Commission in 1943 pursuant to 47 U.S.C. § 222(e)(2) governing 
distribution of outbound, unrouted message 
the United States and Canada, Newfoundland, and Mexico, respec- 
tively, are hereby REPEALED: The Western Union Telegraph Com: 
pany shall distribute such traffic in a fair and non-discriminatory man- 
ner which will, to the extent possible, honor the 
in designating the carrier to which such traffic is to be transferred: 
an 


68. ITIS FURTHER ORDERED, That the requests of RCA Global 

mmunications, Inc. and Western Union International, Inc. for the 

DEN ee of oral evidentiary hearings in this proceeding are hereby 
NIED. 
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FEDERAL COMMUNICATIONS COMMISSION, 
VINCENT J. MULLINS, Secretary. 


APPENDIX 


Communications Act of 1%. a5 
amended, provides the method for distribution by The Western Union Telegraph Com- 
pany (hereinafter referred to as Western Union) among international telegraph carriers 
of outbound international message telegraph traffic handled by it within the Continents! 
United States as that term is defined in Section 222(a)(10) of the Communications Act 
The traffic for which distribution is provided herein is all message telegraph traffic by 
wire or radio, Specifically routed or unrouted, handied by Western Union originating 
the continental United States, provided, however, that quotas established in Section ¥ 
hereof Shall not apply to the non-message or measured services offered by the add 
or t i by Western Union with respect to the 
distribution of which a Separate formula is annexed hereto as Schedule B. 


The international carriers interested in the distribution of traffic provided for in this 
formula will be the following (unless and until other international carriers enter u:- 
ness): 
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Canadian Pacific, Ltd. 

French Telegraph Cable Company 
ITT World Communications, Inc. 
RCA Global Communications, Inc. 
TRT Telecemmunications Corp. 
US.-Liberia Radio Corp. 

Western Union International, Inc. 


i general, an international carrier is inter 
Sr berein whenever it handles routed trafi 
# forth in Section V, below. 


OL Specifically-Routed Traffic 


The right to receive a quota under this for; 
sever to limit or to restrict a carrier’s sco 
© receive its specifical], 
septs such traffic in pursuance of its pub! 
peat. 


| '¥. Categories of Messages 


for purposes of calculating the quotas spe 
=ses of traffic shall be considered in the z 
f message telegraph traffic. 

‘twithstandin g any provision in this form 
=emational carriers shal] respect specific r 
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atucular carrier’s tele h blank. For pu 

} Ressage shall be toneidered specifically-re 
‘Mowing cases: 

_|?) Where messages are filed at an office 
<#mational carrier, whether filed in persor. 
er a tieline or other directly-connected fac 
SStomer Specifically routes such messages vi 
* such office (direct gateway pickup): 

_.”) Where Messages are filed directiy wit 
os" ay office by means of domestic commu: 
I ! by messenger : 
connection with the use of such m 


(direct access): 
© Where . 


'y other means of 
y Western Union t 
) long as the folloy: 
. e when filed in person, the specific 
q » When filed by messenger, the me: 
"en previously inserted by the send 
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ii mn. 
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office, or to a We 


telephone (whethe 
stern Union Centra 
serted by the receiving clerk at t’ 
if, When filed Over a tieline or othe 
ei (g euting has been transmitted by the 

Pecial interiny, Provision for Western L 
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tnidered Specifically-routed via Western 
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lea} opr out Specifi ing vi e i 
5 offic p ¢ routing via another carr 


‘ es of Western Union located in the - 
Yanhattan, New York; the main office of We 
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